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STATEMENT OF THE CASE

On March 19, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on January 27, 2012 and worked through that tax season. She reported on December 15, 2012 for two days of training. She began work on January 2, 2013. She last worked Friday, February 1, 2013. At that time, the claimant normally worked varied hours depending on the customer base.  She was paid an hourly wage.

The claimant was hired as the supervisor for the office. The general manager told the claimant that she was not a supervisor. He later yelled at her for not completing the supervisory work for her position. He put her down during staff meetings for supervisory staff. On one occasion, he said, “What is wrong with you?  You are older than I am.” The claimant approached the general manager about his treatment of her but the behavior of the general manager got worse. The claimant had not been treated this way by the general manager during the previous year.
The claimant was told not to contact the owners of the franchise. The general manager was the only party at the location with the owners’ number. He had advised the staff that they were not to contact the owners but to go through him to the owners. The claimant had gotten the owners’ number during the previous tax year when the one of the owners had called her at work. She had written the number down but could not find it in January. The claimant had a number for the company from whom the owners purchased the franchise. This number was to be used for providing information to the employees in performing their jobs, not for personnel issues.
On February 1, 2013, the claimant contacted the general manager by telephone to ask him a question about dealing with a customer. The general manager started yelling at the claimant over the phone. The claimant could not understand part of what he was saying because he was yelling so loud. She disconnected the phone and went to a fellow employee. While she was in that employee’s office, the general manager called that employee and told her that he was giving the claimant a written warning for violating the employer’s dress code. The claimant was wearing clothing similar to the other employees. They did not get a written warning.

The claimant became upset and handed her keys to the fellow employee and left the office. The next week, the claimant located the owners’ telephone number and called the owner. She advised the owner why she had left the work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm. Dec. 8822158, December 20, 1988, aff'd.  Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The testimony of the claimant is that she was treated differently from the other employees. She was given a written warning for violating a dress code when other employees dressed similarly were not given written warnings. Her duties were removed from her verbally and then she was yelled at for failing to complete those duties. However, the claimant made no attempt to contact anyone above the general manager. She was able to locate the owner’s telephone number and contact the owner after she left her employment. One must assume that she could have located the number and contacted the owner before she left her employment.
We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance. Larson, Comm. Dec. 9121530, Nov. 8, 1991, aff’d.  Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993.PRIVATE 

Because the claimant failed to seek the alternative of contacting the owner before leaving the employment and providing the owner an opportunity to correct the claimant’s grievance, it is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.
DECISION

The notice of determination issued in this matter on March 13, 2013 is AFFIRMED. Benefits remain denied for the weeks ending February 9, 2013 through March 16, 2013.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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