13 0808 FILLIN  \* MERGEFORMAT 
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 13 0808  Hearing Date: April 19, 2013
CLAIMANT:
LISA A CUNDIFF
CLAIMANT APPEARANCES:
ESD APPEARANCES:
Lisa A. Cundiff
None

CASE HISTORY

The claimant timely appealed an April 5, 2013 determination that denied benefits under AS 23.20.406(b) and 409(3). The issue is whether the claimant met the filing requirements of the Employment Security Division in order to receive extended benefits for the weeks ending March 23, 2013 and March 30, 2013. 
FINDINGS OF FACT

The claimant established a regular unemployment insurance claim effective in March 2012.  She exhausted regular benefits on March 16, 2013. 
State and federal regulations require claimants to test for regular benefit eligibility at the beginning of each new calendar quarter (every three months) and at the end of each benefit year. 

Exhibit 9 is a copy of a Division file showing notices sent to the claimant. The exhibit shows a notice (0201) regarding the claimant’s pending benefit year end (BYE) was sent on March 5, 2013. The claimant states she never received the notice in the mail. 
Exhibit 3 is a copy of the 0201 notice sent to the claimant. The notice does not instruct the claimant to call and file a new claim. It only states that benefits are denied under an extension program.

Exhibit 11 is a copy of a note screen maintained by the unemployment insurance office. The exhibit shows a note entered on February 22, 2013 stating the claimant was advised to call back between March 18, 2013 and March 22, 2013. The claimant only recalled being told that she would get a notice in the mail telling her when to call and file her new claim.
The claimant realized there was a problem with her claim when she did not receive a benefit payment for the weeks ending March 23, 2013 and March 30, 2013. She immediately called the unemployment office, and a representative explained that her benefits were denied because she did not call to file a new claim timely. The representative took the claimant’s information and established a new claim effective March 31, 2013. 

PROVISIONS OF LAW

AS 23.20.375 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360 , 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has
(1) made an initial claim for benefits; and
(2) for that week, certified for waiting-week credit or made a claim for benefits.

AS 23.20.406. Extended Benefits.
(a) 
Except when the result would be inconsistent with other provisions 

of this chapter, the provisions of this chapter, which apply to 


claims for or the payment of regular benefits apply to claims for 


and the payment of extended benefits.

(b) 
An individual is eligible to receive extended benefits with respect to 

any week of unemployment in the individual's eligibility period if 


the department finds that with respect to that week the individual



(1)  
is an "exhaustee" as defined in AS 23.20.409 ; and


(2)  
has otherwise satisfied the requirements of this chapter for 



the receipt of regular benefits.
CONCLUSION

Under state and federal guidelines for extended benefits, a claimant must apply for regular benefits at the end of the new claim and each calendar quarter thereafter. The Division determined the claimant was required to test for new claim eligibility the week of March 17, 2013.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

There was nothing in the hearing file to establish the claimant was notified by the Division to file a new claim. The notice sent to the claimant on March 5, 2013 did not provide any instructions to the claimant about filing a new claim. The claimant’s testimony that she was told to expect a notice in the mail when it was time to file a new claim is credible. Therefore, the preponderance of the evidence is that the Division failed to properly notify the claimant of the requirement to file a new claim effective March 17, 2013, and the claimant met the filing requirement as soon as could reasonably be expected. 
DECISION

The determination issued on April 5, 2013 is REVERSED. Benefits are ALLOWED for the weeks ending March 23, 2013 through March 30, 2013 if otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 23, 2013.







      Kimberly Westover



                                  Kimberly Westover, Hearing Officer

