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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST STE 206
ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 13 1006
CLAIMANT:
EMPLOYER:

KILA O HUGHES-KNOWLES
YOUTH ADVOCATES OF SITKA
REOPENING ORDER
A hearing was scheduled in this matter for May 14, 2013. 

The claimant failed to participate in the scheduled hearing and a default dismissal was issued on May 14, 2013.

The appellant requested reopening on May 24, 2013. In the request, the claimant said that he did not attend the hearing because he did not get the hearing notice in the mail until May 16, 2013.
On June 24, 2013, a request for additional information was sent to the claimant that was to be returned by July 12, 2013.

As of July 25, 2013, the claimant has not responded to the hearing officer’s request for additional information.
STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION
Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. Once received at that address, it comes into the control of the person to whom addressed. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977).
Under 8 AAC 85.153(f) a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the parties' control. It was therefore incumbent upon the claimant to provide the additional information requested by the hearing officer. Because the claimant failed to respond, he has not established a circumstance beyond his control that prevented his participation in the scheduled hearing. 
DECISION

The claimant’s request to reopen the hearing is DENIED. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on July 25, 2013.

                                                   Kimberly Westover
                                                        Kimberly Westover, 
Hearing Officer
