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The employer timely appealed an April 2, 2013 determination that allowed benefits without disqualification pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 31, 2009. She last worked on February 8, 2013. At that time, she worked 30 hours per week as a tailor. 

The claimant had complained many times about working in the coldest room in the employer’s store. She began to have health issues and back problems as a result of working in a cold environment and ultimately filed a worker’s compensation claim in February 2012. 

In April 2012, the claimant was written up for making inappropriate negative comments to her fellow tailors and instigating arguments with them as well as unfriendly interactions with customers. The claimant stated her objection to the written warning. She felt the employer was retaliating against her because of her workers compensation claim. In the summer of 2012, the manager who the claimant felt was responsible for the retaliation and writing her up stepped down. 

After October 2012, the claimant’s direct supervisor was the assistant store manager. In January 2013, a new store manager assumed supervision of the claimant. 

On January 18, 2013, the new store manager counseled the claimant about customer service expectations, customer complaints and appropriate interaction with staff. The store manager talked to the claimant on one other occasion in January 2013 with the assistant store manager present. The second discussion occurred after the claimant took extra pain medication and fell asleep in her car during lunch; she was gone for two hours. 

On February 8, 2013, the assistant manager heard a loud disturbance coming from the tailor shop. He heard the claimant’s voice; she was yelling and arguing with another tailor. When the assistant manager entered the tailor shop and asked what had happened, the claimant continued to yell and complain about the other tailor and the poor quality of tailoring she had done; the claimant was yelling that she did not want to get blamed for the shoddy work. The assistant manager tried to diffuse the claimant and asked her to stop talking several times. When she would not stop, he told her to gather her things and go home. She refused. He asked her again several times. She ignored his instructions and returned to her work area. 

The assistant manager called the store manager; the store manager called the claimant from home and suspended her; the store manager, the assistant manager and the district manager discussed the incident; and the claimant was discharged on February 11, 2013. 

The claimant was discharged for violation(s) of the employer’s code of conduct and most importantly for refusing to follow the instruction of her supervisor. 

The claimant denies any and all allegations of yelling, being rude and instigating confrontations. She further denies being counseled about those behaviors by the store manager in January 2013. She refused to leave work as instructed by her supervisor because she did not think she should be the one to have to leave work that day. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal is sympathetic to the claimant’s situation. It is understandable that she was frustrated when she saw the poor tailoring. However, the claimant could have taken her complaints to the store manager privately and discreetly, openly criticizing and arguing with the coworker was not the appropriate course of action. 

The claimant was given a direct order to stop arguing and then, to go home; the order was reasonable. The claimant’s intentional refusal to follow that order constitutes insubordination.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

Applying Risen to this case, the Tribunal concludes the claimant was terminated for misconduct connected with her work. 
DECISION
The determination issued on April 2, 2013 is REVERSED. Benefits are DENIED for the weeks ending February 16, 2013 through March 23, 2013. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 22, 2013.
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      Kynda Nokelby, Hearing Officer

