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CASE HISTORY

The employer timely appealed a February 1, 2013 determination that allowed benefits without disqualification pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on November 5, 2012. He last worked on January 18, 2013. He worked full time as a welder. 

The shop supervisor was never satisfied with the claimant’s work performance, specifically, his inability to be at work on time, in his assigned area, on task and working at an acceptable speed. The shop supervisor verbally counseled the claimant regarding these behaviors seven times during his employment. He noted each incident in his notebook, and later transferred the incident notes to a written warning form. However, the claimant never saw the written warnings; he was not aware his job was in jeopardy. 

The claimant thought the counseling was routine constructive criticism from his supervisor. The claimant was certified as a welder but this was his first job welding, and he struggled to perform the duties of a welder. He admits he was slow, and that he asked for assistance from other workers, which could have appeared as though he was socializing when he should have been working. He felt so unsuited to welding that he changed occupations after this employment ended.
During his 60-day probationary period the claimant was late for work four times, he had four partial absences and four full-day absences. On more than one occasion, the claimant was late for work because he did not want to sit in the parking lot with his vehicle idling while he waited for the shop to open at 7:00 a.m. He missed work several times due to weather related road conditions and due to medical appointments. He always notified the employer prior to his shift if he would be absent. 

On January 17, 2013, the claimant and another worker had difficulty with a critical piece of equipment (the sniffer). They left the fuel soaked piece of equipment to dry out, and the claimant forgot to put the “sniffer” back in the manager’s office where it belonged before he left work. He also forgot to advise the manager what had happened with the sniffer. The employer warned the claimant that the sniffer was critical to its daily work, and the claimant’s negligence with the sniffer was grounds for termination. 
On January 18, 2013, the employer found the claimant leaning against a fence talking to another worker when he should have been working. The claimant argues that he was struggling to cut a 10 foot piece of pipe, and he was getting assistance from another worker. The employer denies the other worker was helping the claimant with any work. 
The claimant was discharged at that time for unsatisfactory performance. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The party’s perceptions of the events differed greatly in this case, and neither party was incredible in their perception of the events. However, the claimant’s testimony was more convincing. He was obviously unsuited for welding work, and he was never able to perform the essential functions of a welder to the employer’s satisfaction. That conclusion is further supported by the fact that he decided to change occupations after this employment ended. 

The department does not dispute an employer’s right to terminate a worker who fails to perform the essential functions of the job to the employer’s standards. However, failure to perform due to an inability is not misconduct. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 1, 2013 is AFFIRMED. Benefits are ALLOWED for the weeks ending January 26, 2013 through March 2, 2013, if otherwise eligible. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 2, 2013.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

