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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 13 1159
Hearing Date:  June 3, 2013
CLAIMANT:

VICTORIA J NALTON

CLAIMANT APPEARANCES:
Victoria J. Nalton

CASE HISTORY AND FINDINGS OF FACT

TIMELINESS
The claimant appealed an April 8, 2013 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified the claimant on the ground that she did not register for work on the Alaska Labor Exchange System (ALEXsys) within seven days of reopening her unemployment claim.
The claimant reopened her unemployment insurance claim over the telephone with an unemployment representative effective March 10, 2013. On March 18, 2013, the claimant returned to work with First Student as a bus driver. On March 31, 2013, the claimant accessed ALEXsys and posted her resume online.  

On April 8, 2013, the Division mailed a notice to the claimant’s address of record stating that her unemployment benefits were denied for the weeks ending March 16, 2013 through March 30, 2013. The claimant received the notice sometime in April 2013. She took no further action at that time. 

Later, the claimant received a notice of overpayment in the mail. She spoke with a benefit payment control representative who explained that the overpayment was due to the denial of benefits in March 2013. The representative advised the claimant to call the unemployment office to ask whether she qualified for a waiver because she was a union member. The representative did not offer to take an appeal or explain the claimant’s appeal rights.
Soon after contacting the benefit payment control office, the claimant began calling the unemployment insurance call center. When she called, she was placed on hold for extended periods of time. Because she was back to work, she could only call during her breaks and lunch periods. She held until she had to hang up and return to work. The claimant did not use the option to leave her number and receive a call back because she could not answer her phone while she was driving the bus. 
On May 16, 2013, the claimant was able to speak with an unemployment representative. The representative told her it was too late to get the decision changed and offered to file an appeal.
PROVISIONS OF LAW

TIMELINESS
AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

TIMELINESS
An appellant has the burden to establish some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

The claimant’s credible testimony regarding her attempts to contact the unemployment insurance office was reasonable under the circumstances. Because she had returned to work, she was unable wait on hold for an unemployment representative to answer the telephone, which was a circumstance beyond her control.  Furthermore, the benefit payment control office should have explained her appeal rights and offered to take her appeal at that time.
Therefore, the claimant’s appeal is accepted as timely filed, and the issue now becomes whether she met the availability requirements of the program in regards to posting her resume on ALEXsys.
 FINDINGS OF FACT
AVAILABILITY
The claimant works as a school bus driver for First Student Transportation. She was laid off work for the week the school district was on spring break. Her last day of work was March 8, 2013. 

On March 12, 2013, the claimant reopened her unemployment insurance claim with a representative over the telephone. She informed the representative that she was off work due to spring break and would return to work on March 18, 2013.  At the conclusion of the claim application, the representative instructed the claimant to post her resume on ALEXsys right away.
On March 18, 2013, the claimant returned to work with First Student. On 
March 31, 2013 she posted her resume on ALEXsys (Exhibit 8). She was unsure why she waited until March 31, 2013 to post her resume.
The claimant is a union member with the Teamsters Union, Local 959; she is not eligible for union dispatch.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or             benefits for a week of unemployment if for that week the insured         worker is able to work and available for suitable work....
8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…
8 AAC 85.351 provides:

(a)
a claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
a claimant who files for benefits in this state shall register for work as required by AS 23.20 and this section. A claimant shall register for work


(1)
repealed 3/4/2006;

(2)
in person or by mail at the employment service office of the division that is nearest the claimant’s residence;

(3)
by telephone, if permitted by the director; or

(4)
at the department’s website by electronic means, if available from the division.

 (c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work. To be considered available for work from the date of the initial claim, a claimant must complete a placement registration within seven days after filing the initial claim. If the placement registration is not completed within seven days, the claimant is considered available for work the week the placement registration is completed.
(g) 
The director may defer registration for work for a claimant who is 



(1) 
temporarily unemployed with a definite date to return to full-



time work within 90 days after the date the claimant files the 


initial claim; 

CONCLUSION
8 AAC 85.351(g) provides a deferral from registration for claimant’s who have a definite return to work date within 90 days after the date the claimant files the initial claim. A reopened claim is an initial claim.
When the claimant reopened her claim on March 12, 2013, she was scheduled to return to work on March 18, 2013, which is within 90 days of reopening her claim. Therefore, the claimant was not required to post her resume on ALEXsys for the week she was off work.
DECISION
The determination issued on April 8, 2013 is REVERSED. Benefits are ALLOWED for the weeks ending March 16, 2013 through March 30, 2013, if the claimant has filed and is

fillin "" \d "" otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 3, 2013.






       Kimberly Westover






       Kimberly Westover, Hearing Officer

