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CASE HISTORY

The employer timely appealed a May 21, 2013 determination that allowed benefits without disqualification pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 10, 2013. He last worked on May 6, 2013. He worked full time as an area sales manager. 

On December 19, 2012, the claimant was arrested and charged with operating a motor vehicle under the influence (OUI). The claimant was under the influence of a medication he maintains was prescribed for him after his gastric bypass surgery. He contends that an adverse reaction to the medication caused the events leading to his arrest. He secured an attorney and sought to have the charges reduced to reckless driving. 

Later in December 2012, the claimant applied for the area sales manager position with this employer. The position required the candidate to possess a valid driver’s license and to drive company vehicles. The claimant disclosed the legal issues surrounding his driver’s license with the employer at the time of his interview and several times after he began work. 
Claimant’s Exhibit 15, page 2 recalls a new hire orientation on January 11, 2013 in which the human resource (HR) director covered policies and procedures and directed particular attention to the requirement that any employee who is convicted of an OUI while employed with Northern Sales has five days to notify the HR department and if their job involved driving they would be reassigned to a position that did not involve driving. The HR director told the claimant that he needed to let her know the status of his Court case as soon as he knew whether his license was suspended because she was the person who handled insurance. 

On April 8, 2013, the claimant sent an email to his direct supervisor saying, “I am going to be in Court on April 15th. It appears as if I will be losing my license for 30 days, and I will get it back on May 16th.” He did not send an email to the HR director. 

On April 15, 2013, the claimant had his attorney draft a letter to his direct supervisor that read, “my client requested that I write to you explaining his impending conviction of OUI.” The letter went on to explain that if convicted, the penalty required the defendant to have an ignition interlock device for a period of six months. The letter did not discuss the status of the claimant’s license suspension. The claimant did not provide HR with a copy of the letter. 

On April 17, 2013, the claimant received his conviction. His driver’s license was suspended for at least 30 days. Reinstatement after 30 days required the claimant to pay $350 for installation of the ignition interlock device. The claimant did not notify his direct supervisor or the HR director. 

On Friday, May 3, 2013, the HR director asked the claimant what the status of his driver’s license was; he was vague. He did not tell the HR director definitively the date, duration and conditions of the revocation as listed above. 

On Monday, May 6, 2013, the employer met with the claimant again to discuss the status of his driver’s license. In that meeting, the claimant finally disclosed the details of the revocation. The next three days were the claimant’s scheduled days off work. During those days off, the employer discussed the circumstances with management and the insurance company. 
For insurance reasons the claimant could no longer drive company vehicles, and the employer was concerned that he had been driving company vehicles since April 17, 2013, when his license was suspended. The claimant denies driving the company vehicles. He contends that he rode with his field staff after April 17, 2013. That fact could not be confirmed. 

On Monday, May 10, 2013, the claimant was discharged for violation of the employer’s policy, specifically for failing to follow a directive to inform HR as soon as he knew the terms of his license revocation. The employer felt the claimant was evasive and dishonest about the final revocation. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Failure to follow an employer’s reasonable policy is misconduct connected with the work, so long as the policy is reasonable and the claimant is aware of the policy. 
The employer is this case had a reasonable policy requiring anyone convicted of an OUI while employed at Northern Sales to notify the HR department within five days of the revocation. The claimant clearly understood the requirements – he cited the exact terms in his documentary evidence. 

Although his arrest occurred prior to his employment, his conviction and revocation occurred on April 17, 2013. He failed to notify the HR department that his license was revoked or that he was required to have an ignition interlock device until he was called to a meeting about the conviction on May 6, 2013. 

Therefore, the claimant violated the employer’s reasonable policy, which is misconduct connected with the work. 
DECISION
The determination issued on May 21, 2013 is REVERSED. Benefits are DENIED for the weeks ending May 11, 2013 through June 15, 2013. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 2, 2013.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

