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CASE HISTORY

The claimant timely appealed a May 26, 2013 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on September 27, 2012. He last worked on May 18, 2013. At that time, he worked full-time as a sprinkler fitter.
The claimant was considering starting a fire sprinkler business with a partner. About a week before his last day of work, the claimant established a limited liability company (LLC) in order to obtain an employer identification number from the State of Alaska.  The claimant required the number in order to get quotes from wholesale suppliers, as part of the process of deciding if he should start a business.  

The claimant had not begun performing work in competition with the employer.  He had not obtained a business license or business cards.  He had not solicited business from any of the employer’s customers.  The claimant’s sole investment in his business at the point he was discharged was $1,200 to a company who completed the paperwork for the LLC.
The claimant’s potential business partner had recently been fired when his employer learned the business partner was contemplating starting a competing business.  The claimant decided to let his supervisor know that he was considering starting a competing business, so that the employer would not hear the news from someone else.  He called his supervisor and told him he was thinking about starting a competing business.  A short time later, the claimant was informed that he was being let go because of the nature of his potential business.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
The claimant in this case was discharged after he informed the employer that he was considering starting a business that would be in direct competition with the employer.  
The Employment Security Division’s Benefit Policy Manual MC 45.15-1 B. Self-employment, states in part:

The discharge of a worker who is self-employed independently of, and in competition with, the employer is for misconduct. This is true even if the worker solicits the work outside the hours of employment.  . . . 
A worker who merely discusses becoming self-employed is not guilty of misconduct, even though the business is of the same nature as that performed for the employer.
The evidence in the record establishes that the claimant in this case was not yet self-employed at the time he was discharged; he had not yet started his business. 
An employer may discharge a worker for business reasons, but such a discharge is not always for misconduct.  The Tribunal finds that the claimant in this case was discharged for reasons other than misconduct. The penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on May 26, 2013 FILLIN  <date>  \* MERGEFORMAT  is REVERSED. Benefits are allowed for the weeks ending May 18, 2013 through June 22, 2013, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 2, 2013.
Rhonda Buness

Hearing Office
