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STATEMENT OF THE CASE

On July 2, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer in July 2012 and last worked on May 23, 2013. At that time, the claimant normally worked full time as detailer and windshield installer. He was paid an hourly wage plus commission.

On May 23, 2013, the claimant provided the employer with a written resignation. He resigned due to arthritis in his hands that made it difficult to work.  Another individual submitted his resignation on the same date. The employer was upset over both resignations.
The employer met with the claimant and told him if he was resigning to get his stuff and leave that day. The claimant had given a last day of work as 

July 16, 2013. The claimant gathered his belongings and left.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 

CONCLUSION

The employer representative that appeared at the hearing alleged that the employer asked the claimant to stay on at least until the end of the day. However, the employer representative was not present for the event but testified from what she had been told.
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Comm. Dec. 96 2687, February 13, 1997.
"Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

The claimant’s testimony was credible. That testimony was that he was discharged when he submitted his resignation. 
In Roush, Comm. Dec. No. 96 2094, November 18, 1996, the Commissioner states in part:

As noted by the Tribunal, the Department's policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short. That policy is set out in McDonald, Comm. Decision 9129502, March 6, 1991 and Stephens, Comm. Review 9325491, February 22, 1994. 

There has been no evidence presented that would indicate the claimant was discharged for any reason other than the submission of a resignation. That, in itself, cannot be held to be misconduct as the term is defined in the law and regulation.

It is the conclusion of the Appeal Tribunal that the claimant did not voluntarily quit work but was discharged for reasons other than misconduct.

DECISION

The notice of determination issued in this matter on July 1, 2013 is REVERSED and MODIFIED. The claimant is ALLOWED benefits under 

AS 23.20.379(a)(2) for the weeks ending May 25, 2013 through June 29, 2013. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 31, 2013.


Tom Mize

Hearing Officer

