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Chris Kubiak
CASE HISTORY AND FINDINGS OF FACT
Timeliness
The employer appealed an April 16, 2013 determination that allowed benefits without disqualification under AS 23.20.379 on the ground that the claimant was discharged, but for reasons other than misconduct connected. The employer filed the appeal on June 28, 2013. The issue is whether the appeal was filed timely pursuant to AS 23.20.340.
 The employer did not file the appeal sooner because it did not receive the April 16, 2013 determination; it was mailed to an incorrect address that has not been valid for at least eight years. 
On June 15, 2013, the employer’s representative with TALX UC Express received a copy of a “Notice of Non-Monetary Determination” (Exhibit 4) which was altered. The incorrect address was crossed out, the mailing date was crossed out and a new mailing date of June 12, 2013 and a claim specialist’s initials were added. 
PROVISIONS OF LAW

Timeliness

AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

Timeliness
Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). 
There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.
The employer’s testimony and documentary evidence was persuasive and established that the Division failed to meet its notice obligation; the original determination was mailed to an incorrect address. 
Therefore, the employer has overcome the presumption of timely delivery of its mail, which was a circumstance beyond its control that prevented the timely filing of the appeal. The employer appealed the determination as soon as it received notice. The appeal is accepted as timely filed. 

DECISION

Timeliness
The employer’s appeal from the determination issued on April 16, 2013 is ACCEPTED as TIMELY filed. 
FINDINGS OF FACT

Misconduct
The claimant began work for the employer on May 13, 2013. He last worked on February 5, 2013. He worked 30-40 hours per week as a ramp agent. 

The employer has an attendance policy that assigns a point value to each instance of unexcused absence or tardiness. A worker who accumulated 15 points is subject to termination. A written warning is given when a worker accumulates seven (7) points, and warnings and point summaries appear on every weekly paystub. 

On November 7, 2012, the claimant received a written warning that he had accumulated 14 points; one more instance would result in termination. That warning was reiterated on every paystub thereafter. 
On January 19, 2013, the claimant was 30 minutes late for work because he forgot his security badge and had to go back home to get it. In his statement to the claim center, the claimant said that he was also two minutes late on 

January 29, 2013 because he had to wait at a train crossing. 

The employer tracks attendance issues via its electronic timesheet system, which generates biweekly reports. The employer did not receive the report of the final instance(s) of tardiness until the report ran on January 31, 2013. 

On February 5, 2013, the claimant was discharged for unacceptable attendance. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Misconduct
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992. 
Forgetfulness and running behind are not compelling reasons for tardiness. It was within the claimant’s control to remember his security badge and to leave enough time for unforeseen traffic delays, especially considering his warning(s). His continued tardiness displayed an overall indifference and a blatant disregard of the employer’s interest, which is misconduct connected with the work. 

DECISION
The determination issued on April 16, 2013 is REVERSED. Benefits are DENIED for the weeks ending February 9, 2013 through March 16, 2013. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 7, 2013.







      Kynda Nokelby



                                  Kynda Nokelby, Hearing Officer

