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CASE HISTORY

The claimant timely appealed a July 10, 2013 determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or whether he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on October 30, 2012. He last worked on May 23, 2013. He worked full time as a laborer. In the winter he removed snow, in the summer, he was on the landscape crew. 

During the last month of his employment, the claimant was on the landscape crew. The crew reported to the office at 9:00 a.m. Monday through Friday. They were dispatched to work from the office, and the only time the crew did not work was when it rained. 

On Thursday, May 23, 2013, a thatcher broke down while the claimant was working. The office manager told him he could leave two hours early; they had to get the thatcher repaired. The claimant told the office manager, “I’ll see you tomorrow,” as he left that day. 
On Friday, May 24, 2013, the claimant did not go to work or call in. The office manager left voice messages on the claimant’s cell phone and sent him two text messages asking why he was not at work. The claimant denies receiving any text or voice messages from the employer. He contends that he tried calling the office several times but no one answered, so he assumed they were not working due to the broken equipment and the holiday week. The employer argued that the rest of the crew reported as scheduled on Friday, Monday and Tuesday; they were not closed for the holiday. The hearing was held open for phone records of the claimant; none were provided. 

Phone records of the employer establish the first phone call the claimant made to the employer was on June 3, 2013. The office manager could not speak with him at that time because she was at a customer’s business. However, she had already decided to replace the claimant because of his extended period of absence without notice; he was unreliable. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                               worker's last work.


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987.

An employee cannot “voluntarily quit” a job unless he intends to leave the job.
“As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).
The testimony and documentary evidence establish that the claimant attempted to contact the employer to inquire about work on June 3, 2013, which supports a conclusion that he did not intend to quit his job. Therefore, he did not voluntarily quit work, he was discharged, and the issue now becomes whether he was discharged for misconduct. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992. 

In the absence of any telephone records of the claimant, the Tribunal finds the employer’s testimony and documentary evidence more convincing. The claimant was absent without proper notice for more than a week, and the reason for his absence was not compelling. 

Therefore, the claimant was discharged for misconduct connected with the work. 
DECISION

The determination issued on July 10, 2013 is MODIFIED and AFFIRMED. Benefits are DENIED pursuant to AS 23.20.379(a)(2) – discharge- for the weeks ending June 1, 2013 through July 6, 2013. The maximum benefits are reduced by three weeks. Further, he may not be eligible for future extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 6, 2013.
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