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STATEMENT OF THE CASE

On August 13, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer in September 2012. The claimant last worked on July 18, 2013. At that time, the claimant normally worked full time as driver.  The claimant was paid a standard fee per load.

On or about July 18, 2013, the claimant was assigned to take a truck to Prudhoe Bay where he would be taking six to eight loads to the construction site to dump his loads of gravel. The truck was a double trailered hopper. It was approximately 100 feet long. 

The claimant was checking his truck when he discovered that the electrical connection that allows the loads to be dumped from the cab of the truck was not working. He called a mechanic to work on the truck. The mechanic stated he could not fix it that day.
The claimant and the mechanic went to the owner. The owner went to the rear of the second trailer and worked the manual lever. The lever opened the hopper doors. The owner told the claimant that he would have to manually operate the hopper doors. This would require the claimant to get out of the truck and walk the 100 feet to the rear of the second trailer and manually operate the lever to dump the load. The claimant did not believe that this was safe to do on the construction site with four or five trucks operating around him. The other drivers were not required to perform that function. 

The claimant advised the employer that he would prefer not to go on this assignment and return to work when the trailers were properly working. The owner told the claimant that was alright. The claimant began walking away towards his vehicle.

The owner called the claimant a “pussy.” The claimant became upset with this and turned back to the employer. He told the employer that he as a “MF” and a “SOB.” The employer told the claimant to clean his truck that he was “through.” The claimant left. 

The claimant had previously talked to the employer about the employer’s use of abusive type language towards him. He reached an agreement that he would walk away when the employer began to use abusive language towards him. On this last occasion, the claimant lost his temper and said some things that he regretted and later apologized to the employer. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm. Dec. 87H-UI-265, September 29, 1987. Alden, Comm. Dec. 85H-UI-320, January 17, 1986.

The testimony presented by the claimant was that he was allowed to not work on this particular assignment, and he would be used on a later assignment. He further testified that he was discharged when he used foul and profane language towards the employer. The employer did not appear at the hearing. Any evidence in the record is hearsay in nature and carries less weight than direct testimony.
Therefore, the Tribunal must hold the separation to be a discharge. The issue now is whether the claimant was discharged for misconduct connected with his work.

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Mathews, Comm. Dec. 88H-UI-114, July 28, 1988.
“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn.  Albrecht, Comm. Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” Smith, Comm. Dec. No. 9321739, June 30, 1993.

As in Matthews, a supervisor or owner, as in this case, has the right to expect such respect as should be accorded a supervisor. At the same time a supervisor must accord his subordinates the same respect. The claimant is this manner was responding in kind to the type of language used by the owner. Therefore, the Tribunal concludes that the evidence presented more closely resembles the case of Smith than that in Matthews.
It is the conclusion of the Appeal Tribunal that the claimant did not voluntarily quit work but was discharged for reason other than misconduct.
DECISION

The notice of determination issued in this matter on August 12, 2013 is MODIFIED and REVERSED. The claimant is ALLOWED benefits under AS 23.20.379(a)(2) for the weeks ending July 27, 2013 through August 31, 2013. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 30, 2013.


Tom Mize

Hearing Officer

