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STATEMENT OF THE CASE

On August 2, 2013, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on April 2, 2013. The claimant last worked on June 29, 2013. At that time, the claimant normally worked full time as a dog bather.  She was paid an hourly wage. The employer had begun a new phase of its business by offering grooming services. The claimant had aided the employer in its startup of this phase of its business.
The claimant was discharged for an incident involving the grooming of a cat. On June 26, 2013, the claimant finished her last assignment. She went to the grooming room. A fellow employee was having difficulty holding a cat while grooming. The claimant offered to assist the groomer by holding the cat by the scruff of the neck as she had been taught. 
The claimant failed to wear gloves and an apron as required. The cat freed its hind feet and clawed the claimant. The cat got free from the claimant at that point and continued its hostility toward the claimant, the coworker, and the groomer. The claimant asked the coworker to get her a slip collar to use to capture the cat and put it in its cage. The coworker gave the claimant a slip collar designed to be used on dogs. The claimant believed it was the proper type of slip collar. The claimant used the slip collar on the cat. The cat was upset when the claimant caught it with the slip collar. It climbed the claimant’s leg and bit the claimant. The group finally placed a bucket over the cat until it calmed down.
The employer suspended the claimant while it investigated the incident after the claimant received medical attention for the scratches and the bite. The employer took statements from the claimant, the coworker, and the groomer. The claimant had been trained in the use of safety equipment and the proper way to pick up a cat. The claimant had used a slip collar designed for a dog. The use of such a collar could have injured or killed the cat.

The employer noted that the claimant had been warned regarding her aggressiveness in handling a dog on June 21, 2013. The claimant had attempted to take a muzzle off of a dog. The claimant held the dog by the scruff of the neck and placed her hand under the dog’s neck. The dog reacted by throwing itself down to get away from the claimant. It appeared to others as if the claimant were choking the dog. She did not choke the dog. The employer had at that time advised the claimant to wait until an owner arrived and let the owner help.

The employer discharged the claimant for failing to properly follow safety procedures, when she failed to wear gloves and an apron while handling the cat and for endangering the cat’s safety by using a dog slip collar on a cat.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 
CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The evidence, as presented, does not show that the claimant’s conduct was a willful and wanton, as defined in Belcher, disregard of the interest of the employer. The claimant’s testimony was that she did not go to the grooming room to help but did help when she noted the groomer needed help. She testified that she did not wear the proper safety equipment because she had not intended to help when she went to the grooming area. She used the slip collar offered and did not know there was a difference in the type of collars used on cats and dogs.
Therefore, the claimant’s actions fall under the category of good faith errors in judgment and are not misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 9, 2013 is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending June 29, 2013 through August 3, 2013. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 11, 2013.

Tom Mize

Hearing Officer
