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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  13 1853

Hearing Date:  September 6, 2013
CLAIMANT:
EMPLOYER:
JOHN PHILBRICK
HOLIDAY ALASKA INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
John Philbrick
Kris Ford

Jeraldine Levie

ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a July 22, 2013 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant was rehired by the employer on May 6, 2013. He last worked on 
July 12, 2013. He worked part time as a sales associate.
On July 5, 2013, the manager was reconciling the cash reports when she noticed the claimant register was short $26.00. After reviewing the register records she realized the discrepancy was due to a cell phone card that was rung into the register but did not show a payment.

The manager reviewed the store cameras and saw the claimant pull the pin number for the calling card. He then rang up the phone card as a cash sale in the register. The cash drawer opened, and he quickly closed it without putting money in the register. 

On July 12, 2013, the claimant returned to work his next scheduled shift. The manager asked the claimant how he paid for the phone card. The claimant stated that he “put it on his bank card.” The manager asked the claimant for a receipt, but the claimant said he threw it away.

The claimant did not offer to get his bank card records to show he paid for the phone card. He had no explanation as to why the register receipts showed it was a cash sale or why his payment was not recorded.
The claimant knew it was against company policy to process his own purchases. He failed to ask the other employee to process his purchase because the other employee was busy cleaning.

The store manager fired the claimant for theft of the phone card. She did not contact the police or file theft charges against the claimant.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
A Hearing Officer must base his/her decision on a "preponderance of evidence." See e.g., Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

In Holtmeyer, Comm'r Decision No. 94 8604, the Commissioner of Labor stated, in part:


We have previously held in cases involving theft of employer funds that, even though the evidence may be circumstantial in nature, such evidence, if reliable and of sufficient weight, may be convincing and can thus support a denial of benefits. In re Nakasone, Comm'r Dec. 8923101, April 13, 1990.

The employer’s testimony was clear, specific, and credible. The claimant’s explanation of the events was simply not credible. In addition, the claimant was violating company policy by ringing up his own transaction. Therefore, the preponderance of the evidence established that the claimant failed to pay for a phone card, which is misconduct in connection with the work.
DECISION
The determination issued on July 22, 2013 is REVERSED. Benefits are DENIED for the weeks ending July 6, 2013 through August 10, 2013. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 6, 2013.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

