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ALASKA DEPARTMENT OF LABOR
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Docket No. 13 1893  Hearing Date: September 12, 2013
CLAIMANT:
EMPLOYER:
MICHELLE R KNITTLE
CORRECTIONS/SOA
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Michelle R. Knittle
None

CASE HISTORY-TIMELINESS 
The claimant appealed a determination issued July 16, 2013 that denied unemployment benefits under AS 23.20.379 on the ground that she was discharged for misconduct connected with the work. She filed her appeal on August 28, 2013. The issue is whether her appeal can be accepted as timely filed under AS 23.20.340. 

FINDINGS OF FACT-TIMELINESS
The Division mailed the determination to the claimant’s address of record on July 17, 2013. On August 15, 2013, the claimant called the Division to file an appeal. A claim specialist told her she would “mail the appeals forms to her,” which is supported by a note of the claim specialist on Exhibit 1, page 17. 

On August 28, 2013, the claimant called the Division again because she had not received appeal forms in the mail. A claim specialist processed her appeal at that time. 

PROVISIONS OF LAW-TIMELINESS
AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION-TIMELINESS
An appellant has the burden to establish some circumstance beyond her control prevented the timely filing of the appeal. The appellant in this case attempted to file her appeal within the 30-day timeframe, and her appeal was not accepted due to erroneous information of a Division representative, which was a circumstance beyond her control. 

Therefore, the appeal is accepted as timely filed, and the issue now becomes whether the claimant was discharged for misconduct connected with the work. 
FINDINGS OF FACT-DISCHARGE

The claimant began work for the employer on July 2, 2012. She last worked on June 28, 2013. She worked full time as an education coordinator at the Goose Creek Correctional Facility. 

On June 4, 2013, the superintendent directed the claimant to fire an inmate worker assigned to the education department as an education assistant. The claimant fired the inmate as soon as the meeting was over as instructed. 
On June 21, 2013, the same inmate told the claimant that he needed to complete coursework for a correspondence class he was taking. The inmate had previously been allowed to work on his correspondence class using a laptop computer in the education office work area because he was an inmate employee. However, the claimant had received a directive that inmates who were not employees were prohibited in the education office work area. The claimant talked to her supervisor and asked what she should do with the inmate. The supervisor told her to “just get him through the course.” 

On June 21, 2013, the claimant put the inmate in one of the inmate classrooms with a laptop computer and assigned a guard to watch the inmate while he worked on his correspondence class. The inmate classroom was not in the education office area, and it was the same classroom used by all other student inmates. All other student inmates are allowed to use laptop computers in the classroom so long as they are supervised by a guard or an education coordinator. 

On June 25, 2013, the claimant received notice of a predetermination meeting scheduled on June 26, 2013 to discuss her probationary performance and her “inability to be mindful of security practices.”

On June 26, 2013, the claimant attended the predetermination meeting. She explained that the inmate was not in the education office work area; he was in the inmate classroom. 

On June 28, 2013, the claimant was discharged for her inability to be mindful of security practices. 

PROVISIONS OF LAW-DISCHARGE
AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION-DISCHARGE
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm’r. Dec. 9320614, April 13, 1993. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. 
The employer’s statements in the record are hearsay. The claimant denies that the facts are true. The facts which led the employer to conclude the claimant’s actions violated its directives and protocols were not made under oath nor were they subject to cross-examination. The claimant’s credible testimony is that she did not place the inmate in a prohibited area or commit any other act that was against the employer’s interest. 

The employer failed to meet its burden to bring forth evidence of a sufficient quantity and quality to establish that the claimant committed misconduct in connection with the work. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION-DISCHARGE
The determination issued on July 16, 2013 is REVERSED. Benefits are ALLOWED for the weeks ending July 6, 2013 through August 10, 2013, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 12, 2013.







      Kynda Nokelby



                                  Kynda Nokelby, Hearing Officer

