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STATEMENT OF THE CASE

On August 28, 2013, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on October 24, 2012. The claimant last worked on July 29, 2013. At that time, the claimant normally worked 25 to 35 hours per week. She was paid an hourly wage.

The claimant was given a written warning on April 1, 2013 for being tardy. The claimant called at 7:30 a.m. indicating that she had overslept and would be in late. At 9:00 a.m., the claimant called back and stated that she had fallen asleep after she called but was on her way to work. 

On May 13, 2013, the claimant was given a final written warning for being tardy on May 4, 2013, May 7, 2013, and May 11, 2013. The claimant did not recall why she was late on these dates, beyond having difficulty getting up in the mornings. The claimant asked the employer to schedule her at a later beginning because she was not a morning person. The employer granted the request and only scheduled the claimant one early shift per week.
On July 31, 2013, the claimant was walking to work. She had almost reached the store when she realized that she had forgotten her medication. The claimant has taken the medication daily for several years. She did not walk the short distance to the store but walked back home. She called the employer from home to let them know she was late. This call was made 20 minutes after the scheduled beginning of her shift. The claimant’s supervisor told her not to come back to work. 

The employer has a progressive discipline policy. Employees are given a verbal warning, a written warning, and a final written warning. The final incident is cause for discharge. The employer discharged the claimant for tardiness after the final incident following the final written warning on May 13, 2013.
The claimant alleged that she was discriminated against. Coworkers would avoid her or alienate her. She was reported for stealing. The employer found this to be a false accusation. She was reported as returning late from lunch. The employer found she returned early from lunch. The claimant reported a coworker for returning from lunch late. It appeared to the claimant that nothing was investigated regarding her report.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion;


CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
Work attendance is a commonly understood element of the employer/employee relationship. And it is so important a single breach can amount to misconduct connected with the work. The employer has established that the claimant did not provide the standard of timely attendance at work that is implicit in the contract of hire. The claimant was warned in regards to her attendance and was aware that her job was in jeopardy.

As in Tolle, it must be determined if the cause of the tardiness was compelling, and if the claimant attempted to notify the employer about her absence. The evidence presented shows that the claimant was a short distance from the work place when she remembered that she had failed to take her medication. The claimant has not shown that it was so compelling for her to return home before advising the employer of the need to return home for medication.
Although the claimant alleged discrimination, she presented no evidence that the employer treated her differently from the other employees. She was tardy on the occasions for which she was warned and for which she was discharged.

Therefore, the Appeal Tribunal concludes that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 21, 2013 is AFFIRMED.  The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending August 3, 2013 through September 7, 2013. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 13, 2013.

Tom Mize

Hearing Officer
