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CASE HISTORY

The claimant timely appealed an August 26, 2013 determination that denied benefits under AS 23.20.379(a)(1) on the ground that she quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or whether she was discharge for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on January 15, 2013. She last worked on July 9, 2013. At that time, she worked full time as a housekeeper at a remote worksite in Dutch Harbor, Alaska.
During the course of her employment, the claimant experienced a number of issues that she perceived as harassment, discrimination, retaliation and safety issues. She believed that her employer:

· fraudulently neglected to file a workers compensation claim 

· misreported her work injury as a “pre-existing condition”

· retaliated and discriminated against her because of her religious beliefs

· harassed her verbally

· sabotaged her personal computer, her smart phone and intercepted her mail

The claimant brought the issues to her employer’s attention on numerous occasions. The employer investigated the allegations and attempted to resolve her concerns. However, the employer found no basis for any of the allegations, and the claimant continued to feel harassed, discriminated against and sabotaged. She informed the employer she was filing a complaint with the Equal Employment Opportunity Commission (EEOC).  

The claimant was convinced the employer hacked into her personal computer, manipulated her smart phone, intercepted her mail and somehow interfered with her ability to make personal telephone calls. These events combined with the ongoing difficult interactions she was having with coworkers and management caused her to become fearful and anxious. 

The first week of July 2013, the claimant was so anxious and fearful about the working conditions that her blood pressure became dangerously high. On the advice of a doctor in Dutch Harbor, she took two days off work to get her blood pressure under control. When she returned to work, she told her supervisor that she needed to take more time off work to get her blood pressure under control and take care of personal issues. She asked to change her preapproved vacation from August to July 2013. The supervisor told her that it could be arranged but there were procedures to be followed to ensure adequate staffing and to change her plane ticket. 

The claimant believed this would take time and be difficult to accomplish, so she took matters into her own hands and made arrangements to purchase her own mileage ticket. 

On July 9, 2013, at a general staff meeting, the claimant announced that this was her last day; she was quitting. After the meeting, two of her supervisors asked her what was going on. They told the claimant that she had to complete paperwork and turn in her keys etc. if she was quitting. She told them she was not quitting; she just needed to leave for her personal health and to take care of her EEOC complaint. 

The managers did not give her any paperwork to complete. She did not turn in her keys. She thought they understood that she was leaving the next day for her approved vacation. They thought she would ask for paperwork if she wanted to change her leave dates. 

On July 10, 2013, the claimant left Dutch Harbor. She flew to Anchorage to meet family and seek medical attention. When the claimant did not report for her shift on July 10, 2013, the managers reported her absence to the human resource manager. On July 17, 2013, the HR manager discharged the claimant for failure to follow established procedures to request time off work. The employer considered her to have abandoned her job. 

On July 17, 2013, the claimant filed a formal written complaint with the EEOC in Washington where she lived. On July 22, 2013, she emailed a resignation notice to the HR manager because she believed she was no longer wanted at the employer’s business. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                               worker's last work.

8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation.

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r               Dec. 99 1118, August 26, 1999.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

“It should be obvious that a witness who testifies under oath, is subject to perjury penalties, and is open to cross examination is generally a more reliable witness than one who gives statements verbally to a third party….  Some of those statements by the employer's witnesses were second hand in nature, or that which was based on things they had heard another person say, and were then presenting as factual. When such evidence is challenged by a witness giving sworn testimony, it must be given very little credence.”  Grant Comm’r. Dec. 9324310, January 19, 1994. 
Neither of the claimant’s supervisors testified at the hearing regarding the content of the final discussion and their instructions to the claimant. The HR manager’s testimony regarding the supervisor’s statements in the documentary evidence is considered hearsay. Therefore, the preponderance of evidence regarding that conversation weighs in favor of the claimant. The claimant’s sworn testimony is that she expressly stated her intention was not to resign but to take emergency leave for personal health reasons. The employer believes the claimant abandoned her job. 

 “As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).
A straightforward application of Tyrell leads the Tribunal to conclude the claimant did not voluntarily quit work by her act of leaving the job site on July 10, 2013. The employer severed the relationship on July 17, 2013 when it terminated the claimant for failure to follow proper procedures to request leave and being absent from work. Therefore, the separation is considered a discharge, and the issue now becomes whether her failure to complete the proper forms constitutes misconduct connected with the work. 

Failure to follow an employer’s known and reasonable attendance/leave policy is misconduct connected with the work, especially when the failure results in an unexcused absence. 
“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992. 

The reason for the claimant’s last minute leave request and absence was compelling. Regardless of whether any harassment, safety issues or discrimination actually existed, the claimant’s perception of her situation negatively affected her health to the point that her blood pressure was dangerously high. Furthermore, she told her supervisors about her plans and asked for emergency leave. There was an obvious miscommunication between the claimant and her supervisors at that point. However, the claimant’s decision to book her own ticket and leave was more indicative of a good faith error in judgment or discretion than a willful and wanton disregard of her employer’s interest, especially considering her mental state at the time. 

8 AAC 85.095(d) specifies that misconduct is not established by a good faith error in judgment or discretion. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION

The determination issued on August 26, 2013 is REVERSED and MODIFIED. Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) (discharge) for the weeks ending July 20, 2013 through August 24, 2013, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 10, 2013.
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