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STATEMENT OF THE CASE

On October 11, 2013, the claimant filed a timely appeal against a determination that reduced benefits under AS 23.20.360, and denied benefits under AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant
· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant filed a new claim for unemployment insurance benefits effective May 22, 2011 and another new claim effective on October 14, 2012. The Employment Security Division (Division) determined that the claimant was eligible to receive weekly benefits of $370 for the claim effective May 22, 2011 and October 14, 2012. The claimant filed weekly claims thereafter, including the weeks at issue in this appeal. The weeks at issue are May 28, 2011, 

March 9, 2013 through April 27, 2013, June 8, 2013, June 15, 2013, 

June 29, 2013 and July 6, 2013.
As part of its on-going work, Benefit Payment Control of the Division mailed wage earnings audit forms to employers of the claimant for the quarters in which the claimant filed for benefits and had wages reported. The forms asked that the employers provide information about the days and hours the claimant worked for them and the gross weekly income during the weeks at issue.

The following chart contains the information provided by the employer and the claimant regarding the weeks in question.
	Week ending
	Wages reported by claimant
	Employer
	Wages reported by employer

	May 28, 2011
	$285.00
	Alaska Aggregate Products 
	$470.25

	March 9, 2013
	$0
	Alaska Aggregate Products
	$1282.50


	March 16, 2013
	$0
	Alaska Aggregate Products
	$2322.75

	March 23. 2013
	$0
	Alaska Aggregate Products
	$2657.64

	March 30, 2013
	$0
	Alaska Aggregate Products
	$2700.39

	April 6, 2013
	$0
	Alaska Aggregate Products
	$2785.88

	April 13, 2013
	$0
	Alaska Aggregate Products
	$2443.89

	April 20, 2013
	$0
	Alaska Aggregate Products
	$2657.64

	April 27, 2013
	$0
	Alaska Aggregate Products
	$655.50

	June 8, 2013
	$0
	Alaska Aggregate Products
	$2208.75

	June 15, 2013
	$0
	Alaska Aggregate Products
	$2251.51

	June 29, 2013
	$0
	Alaska Aggregate Products
	$1410.75

	July 6, 2013
	$0
	Alaska Aggregate Products
	$228.00


The claimant believed that the wages as reported by the employer are correct for all the weeks in question. The claimant did not recall why he failed to properly report his wages correctly for the week ending May 28, 2011. The claimant had returned to work in March and did not personally file certifications for the weeks ending March 9, 2013 through April 27, 2013, 

June 8, 2013, June 15, 2013, June 29, 2013 and July 6, 2013. The claimant’s spouse filed the certifications for these weeks. The spouse had aided the claimant to file for benefits and had set his password. She had filed certifications for other weeks when he was unemployed.
At this time the claimant and his spouse were not getting along. The spouse was angry with the claimant and filed the claims for benefits in spite. She used the money to pay some bills and buy some things for their child. She used some of the money for personal items.

The claimant had allowed his spouse to file for benefits when he was unemployed. He did not know that she was filing for benefits after he returned to work. He learned that she had filed these weeks when he was questioned by the Division’s investigator.
STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

The first issue is whether the claimant earned wages during the weeks claimed.
The claimant admits that he worked during the weeks claimed and that the wages as reported by the employer are correct. Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. The claimant had earnings as reported by Alaska Aggregate Products. The claimant’s benefits must be reduced accordingly.

The second issue is whether the claimant knowingly made a false statement or misrepresentation in connection with the claim.

Black’s Law Dictionary (Fourth Edition) defines “agent” as “one who is authorized by another to act for him.” The claimant gave the information required to perform the act of filing biweekly certifications for unemployment insurance benefits to his spouse. The claimant’s spouse filed certifications for the claimant, both before and after the claimant returned to work. Thus, the claimant, in essence, made the spouse his agent for filing unemployment certifications to receive benefits.
The claimant’s spouse admitted that she filed the certifications for the weeks in question, knowing that the claimant was employed. She did this for spite. The weeks in question were certified by the spouse acting as the claimant’s agent for purposes of filing for the weeks in question. The claimant received benefit from the funds in the form of household bills being paid and purchases made for his child.
In Gunia, Comm. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated, in part, regarding agents:

We have previously held that "The failure of a party's agent … to act is not such a circumstance [to grant reopening]." 

Although the above-cited case deals specifically with the granting of a hearing reopening, the principle is the same as in this matter: it is the claimant, himself, who bears the responsibility of his agent’s actions. If the agent fails to act, acts fraudulently, or makes a mistake, it is the claimant who must suffer the consequences.

By authorizing the spouse to act on his behalf, the claimant made his spouse his agent. As in Gunia, a claimant is held responsible for the actions of his agent. Therefore, the claimant is found to have knowingly misrepresented his eligibility for benefits for the weeks in question.

AS 23.20.390 states an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits.

Because the claimant’s agent knowingly filed for benefits without reporting that the claimant was employed and earning remuneration from an employer, the penalties of AS 23.20.390 are appropriate.
DECISION

The notice of determination and determination of liability issued in this matter on September 11, 2013 is AFFIRMED in its entirety.

· That portion of the determination holding that the claimant’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 

· for the week ending May 28, 2011;

· for the weeks ending March 9, 2013 through April 27, 2013; and

· for the weeks ending June 8, 2013, June 15, 2013, June 29, 2013 and week ending July 6, 2013;

· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. The disqualification under AS 23.20.387 remains. Benefits are denied
· for the week ending May 28, 2011;

· for the weeks ending March 9, 2013 through April 27, 2013;
· for the weeks ending June 8, 2013, June 15, 2013, June 29, 2013 and week ending July 6, 2013; and
· for the weeks ending September 14, 2013 through 
September 6, 2014;

· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable for the repayment of benefits paid and the payment of the penalty 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 29, 2013.


  Tom Mize


Hearing Officer
