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CASE HISTORY

The claimant timely appealed an October 22, 2013 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on March 13, 2012. She last worked on September 4, 2013. At that time, she worked full-time as a personal care attendant.
The claimant was scheduled off work on September 5 and 6, 2013.  She travelled to Dillingham on her days off to attend a funeral for a close friend of her son. Before she left, the claimant warned her client that if she missed her flight, she would have problems getting a seat on another flight because the airlines were booked.  

The claimant was scheduled to fly back to Anchorage in time to return to work on September 7, 2013.  The claimant did not make it to the airport on time to check in for her flight and her seat was given to another passenger.  She was delayed getting to the airport because she was dependent on others to take her to the airport and because of family issues related to the funeral.  The claimant could not get a seat on another flight to Anchorage for some time in the future.  She contacted her client on September 5 or 6 and told him she would not be at work as scheduled on September 7, 2013.  The claimant took a boat upriver to another community in hopes of catching a flight to Anchorage from there.  She did not make it to that community and got stuck in a hunting camp with no phone communication.  She then returned to Dillingham, and eventually made it back to Anchorage on September 9 or 10, 2013.  
When the claimant returned to Anchorage, she called her client, who told her she was discharged because she was not at work as scheduled.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this matter was discharged because she missed work after missing a flight to return home.
The division’s Benefit Policy manual, at MC 15 E, states:
Overstaying leave is considered an absence constituting misconduct in connection with the work unless:

1. The reason for overstaying the leave is compelling

2. The worked made a reasonable attempt to give notice of not returning as expected.

The claimant in this matter had a compelling reason for over-staying her leave. It was not within the claimant’s control to get to the airport on time because she was dependent on others for a ride and those she was depending on were stressed by the funeral.  The claimant went to extraordinary lengths to try to return home in time to work as scheduled.  She contacted the client when she could, although she was out of communication for much of her absence.  
The Tribunal holds the claimant’s absence did not show a willful disregard of the employer’s interest, and thus her discharge was not for misconduct.  The penalties of AS 23.20.379 are not appropriate.

DECISION
The determination issued on October 22, 2013 is REVERSED. Benefits are allowed for the weeks ending September 14, 2013 through October 19, 2013. The three weeks will not be reduced from the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 14, 2013.
Rhonda Buness

Hearing Officer
