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CASE HISTORY

The claimant timely appealed an October 23, 2013 determination that denied benefits pursuant to AS 23.20.379(e). Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 12, 2013. He last worked on September 9, 2013. He worked full time as a journeyman electrician.
The employer hired the claimant through the local electrical union. The claimant worked primarily with an apprentice electrician that began working for the company a few weeks prior to the claimant.

The employer provided the claimant with a company truck to drive back and forth to the work site each day. The claimant normally picked up the apprentice and then drove to the work site. 

On September 3, 2013, the claimant, apprentice and the company owner were at an electrical supplier waiting for an order of wire that they needed for a job that day. The order was delayed and the owner needed to get to another job site. The owner instructed the claimant and apprentice to “hang out” and wait for the wire. A little later, the claimant called the owner to inform him the wire order was still not finished. The owner instructed the claimant to go get a “bender” tool from the office and then wait for the wire order. The claimant went and retrieved the bender as instructed.

In the back of the company vehicle was left over copper wire from another job site. The apprentice told the claimant he had permission from the employer to keep the wire. Copper wire is recyclable and can be traded for monetary compensation. In the past, the employer has allowed some employees take the copper wire for their own use. The apprentice told the claimant he wanted to recycle the wire and asked him to drive to the recycle center, since they had time while waiting for the wire order. The claimant complied with the apprentices request and drove to the recycle center. Neither the claimant nor the apprentice contacted the owner to report they were making an unscheduled stop or to ask permission to run person errands. The apprentice unloaded the copper wire from the truck and turned it over to the recycler. He then went into the office and retrieved a check for over $500.00 for the copper wire.

The apprentice asked the claimant to take him to the bank, and he cashed the check. The apprentice gave the claimant half of the money he received. The claimant could not explain why the apprentice gave him half the money. The claimant and apprentice then picked up the wire order and reported to the job site. The claimant did not attempt to contact the owner about the copper wire or to ask about the money he received from the apprentice; he assumed the apprentice had permission to recycle the wire. The claimant was aware of other individuals having permission to recycle wire; he saw no reason to question the apprentices statement that he had permission. 

On September 7, 2013, the employer found out the claimant and apprentice had recycled the wire without permission and had done so on company time. The employer contacted the Anchorage Police  Department (case # 13-39162) to file charges against both the claimant and the apprentice.

Exhibit 2, page 1 is a letter from the claimant’s attorney, which states the District Attorney’s office has declined to prosecute the case. The letter provides no reason for the decision. The employer was not aware of the current circumstances with the case and has not been contacted by the District Attorneys office. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
(e) 
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if 
(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority; 
(2) 
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and 
(1) a preponderance of the evidence establishes that 
(A) the claimant committed the act; and 
(B) 
the act was not justified under AS 11.81.300 – 
AS 11.81.450. 
(f) 
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.
(g) 
For purposes of this section 
(1) "felony" means an act classified as a felony in AS 11; and 
(2) 
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.

AS 11.81.330 Justification, provides in part:

(a) A person may use non-deadly force upon another when and to the      extent the person reasonably believes it is necessary for self                defense against what the person reasonably believes to be the use      of unlawful force by the other… 

 (b) 
…the person claiming the defense of justification may use non-deadly force if that person has withdrawn from the encounter and effectively  communicated the withdrawal to the other person, but the other         person persists in continuing the incident by the use of unlawful     force.



8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A Hearing Officer must base his/her decision on a "preponderance of evidence." See e.g., Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

As to the allegation of theft, this case turns on the sufficiency of the evidence. There was insufficient evidence to establish the claimant was aware that the wire was taken without permission from the employer. The evidence failed to establish the claimant’s involvement rose to such a level as to show he was actively engaged or otherwise complicit in an act of theft. 
Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.
However, using the company truck while on company time to take the copper wire to the recycling center, failing to obtain permission to run personal errands on company time, and failing to ask the employer about recycling the copper wire was sufficient to establish the lesser finding of misconduct in connection with the work. The claimant’s actions were clearly not in the employer’s best interest. Therefore, misconduct under AS 23.20.379(a) has been established in this case.
DECISION
The determination issued on October 23, 2013 is MODIFIED. Benefits are DENIED for the weeks ending September 14, 2013 through October 19, 2013 under AS 23.20.379(a). The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 18, 2013.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

