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ESD APPEARANCES:
Kim Kingsford
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CASE HISTORY

The claimantfillin "" \d "" timely appealed a November 9, 2013 determination that denied benefits under AS 23.20.378 and 8 AAC 85.351. The issue is whether the claimant met the registration requirements of the regulation in order to be considered available for full-time work. 


FINDINGS OF FACT

On October 25, 2013, the claimantfillin "" \d "" established an unemployment insurance claim effective October 20, 2013fillin "" \d "". The claimant does not recall being advised by the claim center representative who assisted her of the requirement to post a résumé on the division’s Alaska Labor Exchange System website, known as ALEXsys.
On October 28, 2013, the division mailed a notice to the claimant which advised her of the requirement to post a résumé and included instructions on how to access the website.  The claimant does not believe she received the notice.  The claimant is homeless and receives her mail at her sister-in-law’s home.  The claimant’s niece sometimes checks the mail, and the claimant sometimes does not receive her mail until weeks after it was received at her sister-in-law’s residence.

The claimant recalls posting a résumé online at the end of October or the beginning of November.  She thinks she posted the résumé on the MyAlaska website.  The Tribunal takes official notice of the MyAlaska website.  A review of the MyAlaska website does not reveal an option to post a résumé.  The claimant was not able to recall exactly when or where she posted the résumé. The record indicates the claimant has posted a résumé on the ALEXsys website in the past, with the most recent résumé expiring in August 2011. 
On November 15, 2013, the claimant was notified that her benefits were denied because her résumé was not posted as required.  She posted her résumé online on the ALEXsys website that day.
PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides, in part:

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.351 provides, in part:

(a)
a claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
A claimant who files for benefits in this state shall register for work and maintain an active placement registration for work in this state as required by AS 23.20 and this section. An active placement registration for work in this state means the claimant has registered in the Alaska Labor Exchange System and has posted an online resume that is available for employers and division staff to match with available jobs. A claimant shall register for work

(1)
repealed 3/4/2006;

(2)
in person or by mail at the employment service office of the division that is nearest the claimant’s residence;

(3)
by telephone, if permitted by the director; or

(4)
by electronic means at the department's website.

 (c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work. To be considered available for work from the date of the initial claim, a claimant must complete a placement registration within seven days after filing the initial claim. If the placement registration is not completed within seven days, the claimant is considered available for work the week the placement registration is completed. To be considered available for work for any following week claimed within the benefit year, the claimant must maintain the placement registration for work.
CONCLUSION

The claimant stated that she was not advised of the requirement to post a résumé on the division’s website in order to be eligible for benefits.  She stated she did not receive the notice mailed to her.  She receives her mail at a family member’s residence and does not always get the mail from her family in a timely manner.

In Gunia, Com. Dec. No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:

The claimant did not appear for the hearing because he did not receive the hearing notice. He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box. She may have misplaced it somewhere." The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Com. Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control….

The division satisfied its obligation to notify the claimant of the requirement to post a résumé on the ALEXsys website when it sent the notice to her address of record.  While it is unfortunate that the claimant’s family members do not always give the claimant her mail in a timely manner, the claimant has in effect made her family her agent for receipt of her mail.  As in Gunia and Anderson, above, the failure of a claimant’s agent to give the mail to her does not create circumstances beyond her control.  The Tribunal finds the claimant was advised of the requirement.
The claimant stated she posted a résumé but was unable to establish where she may have actually posted the résumé or if it was posted within seven days of the filing date of her initial claim.
Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law. Scott, Com. Dec. 87H-EB-162, June 18, 1987.

Regulation 8 AAC 85.351, above, provides that to be considered available for work, a claimant must complete a placement registration for work within seven days after filing the initial claim. If the placement registration for work is not completed within seven days, the claimant is considered available for work the week the placement registration is completed. The claimant in this matter posted her résumé on November 15, 2013. Under Scott, she cannot be considered available for work in weeks ending before that date, as required by regulation.

DECISION

The redetermination issued on November 16, 2013 is AFFIRMED. Benefits remain denied for the weeks ending October 26, 2013 through

November 9, 2013.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on December 23, 2013.
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