13 2622
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  13 2622

Hearing Date:  January 9, 2014
CLAIMANT:
EMPLOYER:
KELLY A MITCHELL
5-D CORPORATION
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Merri Dias
ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a November 29, 2013 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on October 12, 2012. She last worked on October 28, 2013. She worked full time as a nurse’s aide.
The employer had persistent issues with the claimant’s performance. The employer told the claimant multiple times to stop using her personal cell phone at work, to arrive to work on time, and to refrain from talking or any other activities that interfered with getting her work done in a timely manner. The claimant would improve for a short time before reverting to her previous behavior. 
On October 28, 2013, after two and a half hours at work, the claimant only had two of her four clients out of bed. The task normally took less than one hour. When the supervisor asked the claimant for an explanation, she stated she was having an off day. Soon after that, the claimant indicated she hurt her back, and the supervisor sent her home.
The supervisor contacted the manager to discuss the claimant’s continued performance issues. The manager authorized the claimant’s termination. However, the manager told the supervisor to wait until the claimant was released back to work. She did not want to terminate the claimant while she was injured. The claimant’s doctor released her to full duties effective October 30, 2013.

On November 2, 2013, the employer contacted the claimant and terminated her for continued performance issues after prior warnings. The final issue was the October 28, 2013 failure to have her clients out of bed in a reasonable amount of time.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not. Brown, Comm’r Dec. No. 9225760, July 6, 1992.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.

An employee who is terminated due to an inability to perform to the employer’s expectations has not been discharged for misconduct. However, in this case, the claimant was able to perform to the employer’s expectations and had done so in the past. Furthermore, the employer spoke with the claimant numerous times about her performance issues.  

The act of providing care for others is a serious responsibility that must be performed with the utmost concern. The claimant’s inconsistent performance and continued failure to perform her duties showed a blatant disregard for the employer’s interest, which is considered gross negligence. Therefore, the claimant was discharged for misconduct in connection with the work.
DECISION
The determination issued on November 29, 2013 is REVERSED. Benefits are DENIED for the weeks ending November 2, 2013 through December 7, 2013. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 9, 2014.
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      Kimberly Westover, Hearing Officer

