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CASE HISTORY

The employer timely appealed a January 22, 2014 determination that allowed the claimant unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily leave suitable work or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in October 2013 as a dishwasher and kitchen helper. The last day of work was December 13, 2013. At the time work ended, the claimant was usually scheduled to work 10 to 20 hours per week, and was paid an hourly wage. The claimant was usually called in to work when needed. She generally worked during the lunch hour and up to fours a day.
Shortly after she began work, the owner’s spouse began to talk to the claimant about sex. He was the claimant’s supervisor. He talked about his sex life with his wife. He asked the claimant about her sex life with her fiancé. The claimant told her fiancé about the discussions. The fiancé told the claimant to tell him that the subject of sex was not appropriate. She told the supervisor that sex was not an appropriate subject for a supervisor and an employee to discuss. The supervisor continued to discuss sex with the claimant. She continued to tell the supervisor that the conversations were not appropriate. She continued to work because she believed that she could handle the verbal discussions of sex.
On a couple of occasions, the claimant was alone with the owner without the presence of her supervisor, the owner’s husband. The claimant did not talk to the owner about the discussions with her spouse about his sex life. She did not mention to the owner anything concerning harassing behavior of the owner’s spouse.

On December 12, 2013, the supervisor introduced a former employee to the claimant. Shortly after this the claimant asked the supervisor what he wanted for Christmas. The supervisor replied “How about a big blonde,” referring to the former employee. The supervisor alleged that the claimant asked him “How about a little blonde,” referring to herself.
On December 13, 2013, the supervisor took the claimant’s hand and placed it on an inappropriate part of his person. He told her he wanted to bend her over the table and have sexual intercourse with her. The claimant immediately left the kitchen and went to the dining room. She called her fiancé to come get her. She told her fiancé that she was quitting because the harassment had become physical. She called the owner and told her what had occurred. She told the owner that she was quitting. The owner did not believe the claimant’s charges because her husband has illnesses and physical limitations that would not be compatible with sexual activity or that her husband would speak of such things to an employee.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION

This case turns on the credibility of the testimony. The claimant testified that the sexual harassment occurred. Her fiancé testified that the claimant complained to him about the harassment. The claimant has been consistent in her version of the story from her initial filing through the hearing.
The supervisor testified that he did not harass the claimant and that he would not. The supervisor was with his spouse when he testified. The employer testified that she was alone with the claimant away from the supervisor and the claimant did not mention any harassment to her.
Because of the consistency of the testimony of the claimant through the filing process and the hearing and the supporting testimony of the fiancé, the Tribunal finds the claimant’s testimony more credible. 

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

Sexual harassment is unwanted language, touching, gestures, or displays that are sexual in nature and intent. To be sexual harassment, the behavior must be known to the harasser to be unwelcome. The claimant had told the supervisor that the talk of a sexual nature was not appropriate. She did not go to the owner because she believed that she could handle the talk. She quit when it became physical. 

Regulation 8 AAC 85.095(c)(3) holds that the claimant has good cause to leave work for safety or other working conditions related directly to the work, if the claimant has no other reasonable alternative but to leave work. The claimant had made the supervisor aware that his talk of sex was inappropriate. When his conduct moved to the level of physical contact, she left work. 

It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work with good cause.
DECISION

The January 22, 2014 determination is AFFIRMED.  The claimant is allowed benefits beginning with the week ending December 14, 2013 through the week ending January 18, 2014, if otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 12, 2014.
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