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APPEAL TRIBUNAL DECISION
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Hearing Date: February 18, 2014
CLAIMANT:

ALDINE B ANARUK

CLAIMANT APPEARANCES:
ESD APPEARANCES:

Aldine Anaruk
None

STATEMENT OF THE CASE - TIMELINESS
The claimant filed an appeal against November 15, 2013 determination that denied benefits unemployment under AS 23.20.378 on the grounds that the claimant was not available for work. The Division mailed the determination to the claimant’s address of record on November 18, 2013. The claimant filed her appeal on January 29, 2014, raising the issue of the timeliness of the appeal.
FINDINGS OF FACT - TIMELINESS
The claimant in this case quit work on July 29, 2013.  She filed a claim for unemployment benefits effective October 6, 2013.  On October 11, 2013, the claimant was denied benefits from the effective date of her claim and extending indefinitely.  The claimant was required to submit information from a medical provider that she was able to work. 

The claimant went to her local clinic on October 23, 2014 for the purpose of obtaining the medical report form.  The provider that saw the claimant did not complete the medical form because the claimant had written on the form. The claimant was not able to be seen again until November 6, 2014.  The provider that saw her on that date would only state the claimant was released for work as of the date he examined her. The claimant that had treated the claimant’s condition previously was no longer at the clinic and was not available to provide information about the claimant’s ability to work during the period in review.

The claimant submitted the medical form to the division and the issue was redetermined to end the claimant’s denial with week ending November 9, 2013. The redetermination was issued November 15, 2013.
The claimant did not agree with the redetermination and continued to contact the division to attempt and clear up what she considered to be a misunderstanding.  She was advised to obtain further medical documentation showing she was available for work in the period under review.  On

January 29, 2013 the claimant provided additional medical documentation to the division.  The claimant’s appeal was taken at that time.

PROVISIONS OF LAW - TIMELINESS
AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION - TIMELINESS
An appellant has the burden to establish some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

The claimant in this matter disagreed with the redetermination issued on November 15, 2013.  She continued to contact the division about the denial of benefits, but was not directed to appeal the matter until January 29, 2014.
It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

When a claimant approaches an unemployment insurance representative for instructions, it is the responsibility of that representative to provide complete and accurate information regarding the claimant’s request. Murphy, Comm. Dec. No 87H-UI-283, September 29, 1987.
The Tribunal finds the claimant made a continuous effort to correct what she considered to a misunderstanding.  She was not advised to appeal the decision, but rather to provide further medical documentation. Because she was not directed to appeal the decision in her contacts with the agency, the Tribunal finds the circumstances that caused the late filing of her appeal were out of the claimant’s control. Therefore, her appeal will be accepted as timely filed.
DECISION - TIMELINESS
The claimant’s appeal from the notice of determination issued on
November 15, 2013 is accepted as timely filed.
STATEMENT OF THE CASE – ABLE & AVAILABLE
The claimant appealed a November 15, 2014 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was able and available for full-time suitable work. 
FINDINGS OF FACT – ABLE & AVAILABLE
The claimant established an unemployment insurance claim effective October 6, 2013.  She had voluntarily quit a job on July 29, 2013 due to her medical condition.  The claimant suffers from varicose veins which caused swelling in both legs, arthritis and borderline diabetes.  The claimant’s job required her to travel in small planes on a regular basis.  The claimant had trouble getting in and out of the planes due to her medical conditions and she feared that her legs would become swollen when she was away from home.   
The claimant would have remained in her administrative position if the travel were not required.  The claimant remained able to perform other administrative jobs that did not require travel. The claimant began to search for work within her limits at the beginning of October, just before she established her claim for benefits. At that time she was no longer experiencing leg swelling.  

The claimant was seen by a medical professional on October 23, 2013.  The provider was not a medical doctor and refused to provide information on the claimant’s ability to work.  The claimant had to wait two weeks to be seen by a doctor who could provide that information.  The doctor that examined the claimant stated the she was able to work as of November 6, 2013, on the condition that she be able to sit for 15 minutes every two hours and not lift more than 20 pounds. The doctor had not seen the claimant before that date and would not state that she was able to work before that date.  The doctor that had provided care for the claimant previously was no longer available.  
PROVISIONS OF LAW – ABLE & AVAILABLE
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
CONCLUSION – ABLE & AVAILABLE
In Journey, Com. Dec. 95 0989, June 30, 1995, the Commissioner of Labor held:

We agree that a physician's advice is not binding on the Department and does not necessarily determine a claimant's ability to work. A claimant may show that he is able to work in spite of a physician's diagnosis or advice. The claimant may show a history of working against his physician's advice, or he may submit a contending diagnosis from another physician, or he may show ability for work which is not affected by the disability.

While in Journey benefits were denied because the claimant did not present evidence to support a conclusion to allow benefits, the claimant in this matter has met that burden. The claimant demonstrated her ability to work by applying for work that fit within her physical limitations before she opened her claim for benefits.

That the claimant was delayed in obtaining a medical form requested by the division, and that the doctor that had provided care earlier was not available to provide information about the claimant’s condition do not establish that the claimant was not able to work. The claimant’s own testimony is more credible in this case.
The Tribunal finds the claimant was able to work from the effective date of her new claim.
DECISION – ABLE & AVAILABLE
The determination issued on November 15, 2013 is REVERSED. Benefits are allowed for the weeks ending October 12, 2013 through November 9, 2013 if the claimant is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
Dated and Mailed in Juneau, Alaska on February 20, 2014.

Rhonda Buness
Hearing Officer
