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STATEMENT OF THE CASE

On February 7, 2014, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on March 3, 2013. The claimant last worked on December 27, 2013. At that time, the claimant normally worked full time as a receptionist. She was paid an hourly wage.

In late November, the claimant’s car was damaged in an accident. The claimant had difficulty arranging transportation around her children’s schedule, her husband’s schedule and her schedule. For a short period, the claimant arranged to work part time to aid in her scheduling her family events. After the first two weeks in December, the claimant returned to full time work, but generally worked the 1:00 pm until 7:00 pm shift rather than the 6:30 am until 3:30 pm shift.
On December 26, 2013, the employer called the claimant at or about 7:00 am, asking the claimant why she was not at work. The phone call woke the claimant and her family. The claimant was not awake and alert when she took the call. The claimant told the employer that she did not believe that she was scheduled until 1:00 pm. She believed that she could have been more courteous when she spoke to the employer. The claimant told the employer that she would get dressed and report to work. She later sent a text while preparing for work. The text requested when the scheduled changed. The claimant believed that the schedule had still indicated she was to report at 1:00 pm when she had left work the previous shift. The claimant received a text that she was not to report to work.

On December 27, 2013, the claimant reported to work as scheduled. She noted that the posted schedule still had her scheduled for 1:00 pm the previous day. She was called into the office. The employer told the claimant that she was “laid off” due to the incident on the previous day. The employer was upset with the claimant’s attitude she expressed on the phone. The claimant apologized and offered to remain until someone was chosen to replace her. The employer sent her home immediately.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 
CONCLUSION
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Comm. Dec. 96 2687, February 13, 1997.
The employer did not appear for the hearing. The claimant’s testimony must be given more weight than the hearsay documents supplied by the Employment Security Division, which include information gathered by the Division from the employer.
In Mendonsa, Comm. Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H-UI-213, August 25, 1986.

The testimony of the claimant is that she was discharged for the way in which she spoke to the employer when she was awakened on December 26, 2013. In the employer’s failure to appear for the hearing, the employer did not bring forth evidence of a sufficient quantity and quality to establish that the way in which the claimant spoke to the employer was so egregious as to rise to the level of misconduct as that term is defined in the law.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on January 23, 2014 is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending December 28, 2013 through February 1, 2014. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 24, 2014.

Tom Mize

Hearing Officer
