14 0382
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 14 0382     Hearing Date: March 11, 2014
CLAIMANT:
EMPLOYER:
CARLETTE D IVORY
STAR INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Carlette D. Ivory
Mark Bickers- Equifax

Rosemary Owens
CASE HISTORY

The claimant timely appealed a February 11, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on March 22, 2010. She last worked on February 3, 2014. At that time, she worked full time as an administrative assistant. 

The claimant had a personality conflict with her supervisor (Keeley). Keeley was kind and cordial to the claimant at times. However, she had a habit of criticizing the claimant and acting cold and demeaning to her, usually on Mondays and Fridays when she smelled of alcohol. Keeley treated others in the same demeaning and dismissive manner on those days. 

The claimant complained about Keeley to the operations manager on occasion. However, she never brought specific concerns about Keeley to the operations manager or the executive director. She did not believe it would do any good. 

On Friday, January 31, 2014, Keeley verbally reprimanded the claimant for opening mail addressed to a client. The claimant had not opened the client’s mail, and she felt falsely accused. Keeley brought the issue up several times, which the claimant felt was unnecessary. 
On Monday, February 4, 2014, Keeley and the operations manager announced that the mail procedures were changing; no mail was to be opened by anyone other than the recipient. After the announcement, Keeley made a comment to the claimant, snatched a file and slapped it against a wall in an aggressive manner. 

The claimant immediately went to speak to the operations manager. The claimant cried and told the operations manager “it seems like you’re trying to get rid of me, so just lay me off.” The operations manager told the claimant she could not just lay her off. The claimant said, “Well, I can’t take it any longer,” and she quit. The operations manager offered to pay the claimant two weeks wages in lieu of working out a notice period. The claimant left immediately. 

The claimant would have stayed and worked out a two week notice period as a professional courtesy, if the employer had required it. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

The nature of a worker's separation depends upon whether the employer or the worker made the final move to end the employment relationship. 
“The general principle is that if a new and immediate cause intervenes while there is still a substantial period of notice, the new intervening action is the reason for the worker's separation (Stephens, Comm’r Dec. 93255491, February 22, 1994.) An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short.” Rousch, Comm’r Dec. 96 2094, November 18, 1996.

The claimant in this case clearly wanted to end her employment. The employer accepted her immediate resignation and paid her through her notice period. Applying Rousch above, the separation remains a voluntarily quit. 
Once having quit, the claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving. Luke, Comm’r Dece, 00 2296, March 12, 2001. 
The claimant felt bullied by her supervisor based on her supervisor’s body language, tone and the criticism directed toward her. The question is whether the supervisor’s behavior rose to such a level that it could be considered hostile, abusive or unreasonably discriminative.  

In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court recently concluded:

“In essence, this court must look at the evidence presented by the Parties in the record and determine if the agency's final factual finding of a hostile work environment exists. Smith v. Sampson, 816 P.2d 902, 904 (Alaska 1991)….

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper  v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the Employee left without good cause. It is the claimant's obligation to

overcome this presumption….”
The supervisor’s behavior might well have been inappropriate and hurtful at times. However, there was no evidence that her actions towards the claimant rose to the level of hostility, abuse or unreasonable discrimination that significantly altered the conditions of the claimant’s employment. Further, there was no evidence that the working conditions on February 3, 2014 were so egregious that the claimant was left with no alternative but to quit work. There were alternatives the claimant had not explored such as speaking to the executive director or filing a written complaint. 
Therefore, the claimant voluntarily quit work without good cause. 
DECISION

The determination issued on February 11, 2014 is AFFIRMED. Benefits are DENIED for the weeks ending February 8, 2014 through March 15, 2014. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 11, 2014.
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