DK# 14 0396
Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION
Docket No. 14 0396
Hearing Date: March 12, 2014
CLAIMANT:
EMPLOYER:

CAROL AYERS
PET ZOO ALASKA LLC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Carol Ayers
Francie Sawyer
STATEMENT OF THE CASE

On February 25, 2014, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on May 24, 2010 and last worked on December 11, 2013. At that time, the claimant normally worked full time as a team leader. She was paid an hourly wage.

In December 2013, the employer conducted an evaluation of the claimant. The evaluation is tied to the claimant’s pay raise for the year. The claimant had missed a great number of days during the year. The majority of which were due to her illness for which she had been granted family medical leave. The employer had listed the leave as due to a stomach ailment. The claimant was treated for a sinus ailment. The doctor had completed the forms with the explanation of coughing and vomiting as the illness.
The claimant had missed work in late November for a sinus infection. She returned to work from this illness. She was assigned to work in the cold for about three hours. The claimant developed pneumonia after this and missed November 27, 2013 through December 4, 2013. She returned for a partial day on December 4, 2013. She was told by the manager that she was needed for the next two days full time. She told the manager she did not believe that she was able to work full time. She offered to bring a note from her doctor. The manager told her that was not necessary. The claimant missed work the following two days but did not bring an excuse from her doctor.
On December 11, 2013, the claimant met with the general manager to discuss her evaluation. She was advised that she was being given a lower score in attendance because of her multiple absences. She was told the absences due to pneumonia were not under her family medical leave. She believed that the absences should be because the pneumonia was related to her sinus illness. She then learned that the employer had her family medical leave documented as a stomach ailment. The claimant argued with the employer that she should not be marked down due to her absences because all her absences were preapproved or due to her illness for which she had been granted a medical leave.  At the end of the meeting the general manager told the claimant that she would receive a raise.
The claimant was not scheduled to work the following two days. She e-mailed back and forth with the human resources representative about the family medical leave and her lower score for attendance. She offered to get new more specific paperwork completed by her doctor about her illness. The human resources representative told her the employer would not change that family medical leave reason at that time because the leave had ended. The claimant had been given paperwork for her doctor to complete in order to continue the medical leave into the next year.

The human resources representative advised the claimant that she believed that the claimant’s e-mails reflected an issue the claimant held with the management team and not an issue with the medical leave. The human resources advised the clamant to meet with the manager and general manager to discuss her issues.

On December 14, 2013, the claimant turned her uniform coat and submitted her keys to the manager. The claimant did not attempt to discuss anything else with the manager or general manager.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In Luke, Comm. Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:


The claimant has the burden of establishing good cause for voluntarily 
leaving work. The basic definition of good cause requires the existence of 
circumstances so compelling in nature as to leave the claimant no 
reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving.

Regulation 8 AAC 85.095(c)(3) holds that good cause exist for a person to leave employment if the person has concerns about to safety or other working conditions or an employment agreement related directly to the work. The claimant believed that she was being held accountable for absences for which she had formerly been excused. However, the claimant must also have no other alternative.
We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance. Larson, Comm. Dec. 9121530, Nov. 8, 1991, aff’d Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993.PRIVATE 

Because the claimant left without giving the employer an opportunity to remedy her concerns, the Appeal Tribunal holds that the claimant voluntarily quit work without good cause.
DECISION

The notice of determination issued in this matter on February 3, 2014 is AFFIRMED. Benefits remain denied for the weeks ending December 14, 2013 through January 18, 2014.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 14, 2014.
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