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CASE HISTORY

The claimant timely appealed a December 2, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 9, 2015. He last worked on October 24, 2016. The claimant worked half a month on and half a month off as a Cessna pilot/caption for a bush commuter passenger air carrier. 
From the beginning of the claimant’s employment, he had ongoing issues with his direct supervisor. He felt his direct supervisor yelled at him and “chewed him out.” 

However, the employer has no record of any verbal counseling or written disciplinary actions in the claimant’s personnel file.  

From the beginning of the claimant’s employment, the claimant observed the employer do things that he believed violated Federal Aviation Administration (FAA) safety protocols and standards. The claimant believed the employer used stove oil instead of jet “A” fuel in some aircraft. The claimant did not report his observations to the employer or the FAA. He believed the employer was simply improvising because of the remote bush environment, and he considered this strong evidence that improvising was acceptable to the employer. 

The employer contracted with Delta Western for the delivery and fueling of its aircraft. The director of operations was not aware of any allegations or concerns that incorrect or improper fuel was used in its aircraft. 

On August 16, 2016, the claimant flew a Cessna 207 from Dillingham to Togiak. He did not perform an inspection of the seats prior to leaving the Dillingham station because there was only one passenger on that flight, and there were eight seats. However, there were two children and six adult passengers scheduled to fly on the return flight from Togiak to Dillingham. In Togiak, the claimant noticed that one of the seats only had half of a seatbelt. The seat was assigned to a firefighter/village safety officer with two small children. The claimant decided to “improvise” rather than refuse to let the passenger fly in a seat without a proper working seatbelt. The claimant secured the existing half a seatbelt to a regular (non-aviation grade) tow strap and tied the passenger in. The passenger did not object because he did not want to wait with his two young children for another flight; weather was moving in. 
The claimant maintained that the employer also routinely violated the FAA seatbelt policy by allowing children under the age of two to ride in a seat without a car seat or a seat belt. The employer denied the allegation. The employer’s policy allows children under two years of age to sit in their parents lap restrained in their parent’s seatbelt in accordance with 14 CFR 91.103 & 107 and 14 CFR 91.128. 
The claimant did not report the seat belt issue to the employer before making his decision to improvise. The FAA regulations above state that every passenger onboard any flight must wear a seat belt during aircraft movement. Part 135:128 states that each passenger must be properly secured. Part 91:3 states that the pilot is directly responsible for adherence to all FAA regulations and is the ultimate authority for the flight/aircraft. The claimant understood the FAA regulations that governed his pilot’s license and his responsibilities. However, he believed it was a small infraction to improvise and use a makeshift seatbelt. 

Just before the claimant’s discharge, the director of operations received a report from the Dillingham station manager that the claimant had used a tie down strap to secure a passenger, which was an FAA safety violation. 
On November 15, 2016, the director of operations asked the claimant about the incident, and the claimant admitted that he had used a tie down strap to secure a passenger. The claimant was discharged for violating FAA regulations regarding  passenger safety. 
The claimant pointed to numerous infractions of other pilots, even airplane crashes resulting in injuries to passengers, arguing that the other pilots who committed much more serious errors were not discharged. 
The claimant believed the employer used this small infraction as a means to get rid of him because his direct supervisor did not like him. The employer denied any retaliation and argued that the difference between the claimant’s actions and the actions of other pilots was intent. The other incidents were accidents, but the employer considered the claimant’s action intentional. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant’s argument that his discharge was the result of being singled out for unfair discipline And retaliation because of personality conflict with his supervisor was simply unsupported by the evidence. The employer’s explanation regarding other employee infractions was reasonable, and the decision to discipline the claimant was based on the employer’s view that his actions were intentional.  
The claimant admitted his actions and accepted responsibility for his decision to violate an FAA safety protocol that caused his termination. 
What must be decided is whether the claimant’s actions constitute misconduct connected with the work, or a good faith error in judgment and ordinary negligence. 

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.
Ordinary care is that degree of care which a person of ordinary prudence would exercise under similar circumstances. Ordinary care in the case of an airplane pilot entrusted with the safety of many passengers and valuable property is a different thing from ordinary care in the case of a store clerk. The standard of obligation is "ordinary care and due diligence under the circumstances." 

The claimant rationalized that his employer improvised all the time, so that made it acceptable for him to improvise as well, which might have carried more weight if he had reported the defective seatbelt to the employer and received instruction to improvise. However, that was not the case, and regardless of the employer’s standards, as the pilot/captain of the aircraft, the claimant was the ultimate authority responsible for ensuring that FAA safety standards were met before taking off. He understood the FAA requirements for passenger safety and seatbelt use during flight, yet he chose to deviate from them. He had no justifiable explanation for intentionally violating an FAA safety requirement that could have resulted in a loss of life. The claimant knew, or should have known to take greater care in the performance of his duties. His actions were reckless and demonstrated a lack of due diligence that an airplane pilot should take. 
Therefore, the claimant was discharged for misconduct connected with the work.   
DECISION
The determination issued on December 2, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending November 19, 2016 through December 24, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on March 10, 2017.
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  Kynda Nokelby, Appeals Officer


