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APPEAL TRIBUNAL DECISION

Docket number: 22 0665     Hearing date: May 17, 2022
                          Previously: 21 2032                            August 2, 2022              

CLAIMANT:	EMPLOYER:

MICHELLE MORLEY	NORTHERN OAKS BIRD AND 
	ANIMAL HOSPITAL



CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Michelle Morely	Dianna Mendez

CASE HISTORY

The claimant timely appealed an October 8, 2021 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause.
A hearing was held on May 17, 2022 with only the claimant appellant participating. A decision was issued May 27, 2022, reversing the Division’s determination and allowing the claimant’s benefits without penalty. The hearing was reopened for the employer’s participation in a decision issued June 24, 2022. The decision issued in docket number 21 2032 on                May 27, 2022 is hereby vacated.
FINDINGS OF FACT

The claimant began work for the employer on August 30, 2021. She last worked on September 7, 2021. At that time, she was training to work full-time as a client care specialist. 
The claimant has a medical issue that places her at risk for serious complication or death from the COVID-19 virus.  The claimant had a reaction to her first COVID-19 vaccination and her doctor advised she delay becoming fully vaccinated. The claimant lives with her mother, who has serious health complications and was advised her doctor to avoid exposure to the virus. The claimant also has two children at home, one of which is too young to be vaccinated against the COVID-19 virus. 
The employer followed local COVID-19 mandates, limited access to the facility by going out to get patients from customer’s cars, wiped down surfaces on a regular schedule and required masks inside the facility. The claimant was only required to serve a limited number of patients face to face when they paid for services. 
On her last day of work, the claimant developed symptoms that could be associated with the COVID-19 virus.  She was tested and was negative for the virus.  The claimant decided the work was too risky considering the contagious nature of the virus, the customer contact required and the health of herself, her mother and her young child. The claimant noted that she was not eligible for a leave of absence according to the employer’s written policies. She did not ask if other less public work was available. The employer may have had work available at an isolated desk where the claimant could answer phones. The employer held that they also may have allowed a leave of absence outside of their normal written policy, but the claimant did not ask. The claimant resigned effective immediately due to her health concerns and did not tell her employer why she was leaving the work.
PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 	To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:
(1) 	leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 	leaving work to care for an immediate family member who has a disability or illness;
(3) 	leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4) 	leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s
(A) discharge from military service; or
(B) employment;
(5) 	leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6)	leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;
(7)	leaving work to accept a bonafide offer of work that offers      better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reasons for the work  not materializing must not be due to the fault of the worker; 
(8)	other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 	In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and
other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

The claimant in this case voluntarily left work because she has health issues that indicate risk factors for severe illness or death from the COVID-19 virus, she lived with her mother who had multiple risk factors, and she had a young, unvaccinated child at home.  The claimant’s job would require her to have contact with customers making payments. 




The Division’s Benefit Policy Manual, at VL 5-2 holds:

C. Suitable Work 

There is no disqualification if a worker leaves unsuitable work. A worker needs good cause only to quit suitable work.

Suitable work is defined as work in the worker's usual occupation or an occupation for which the worker is reasonably fitted by training, experience, and physical condition.

If the worker has accepted the conditions of employment, by remaining on the job a significant period of time, and not attempting to change the objectionable circumstance, the work is suitable. However, in cases where the work is detrimental to the claimant’s health, even though the claimant is capable of performing a particular job, the work may be deemed unsuitable.

The claimant in this case left work because of a potential detriment to her own health and the health of persons in her home.   The claimant’s decision was reasonable in light of the COVID-19 pandemic guidelines and her inability to be fully vaccinated. The claimant had an obligation protect her mother and her child as well as her own health. The Tribunal concludes the work was not suitable for the claimant at the time she left because the claimant was expected to work with the public when taking payments. 

The employer held that there was possible work available at an isolated desk and that a leave of absence might have been considered outside of the employer’s policy, but the claimant did not ask. The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits she if leaves suitable work without good cause. If a claimant leaves unsuitable work she is not required to show good cause for quitting. As the Tribunal has found that the work was unsuitable for the claimant, the penalties of AS 23.20.379 are not appropriate. 

DECISION

The determination issued on October 8, 2021 is REVERSED. Benefits are ALLOWED for the weeks ending September 18, 2021 through October 23, 2021,   if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on August 5, 2022.

       						      



			                                  Rhonda Buness, Appeals Officer
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