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The claimant timely appealed a September 1, 2022 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer in November 2018. She had worked at the location for number of years prior to the current ownership. She last worked on August 18, 2022. At that time, she worked six days per week as a server/waitress. She was paid an hourly wage plus tips. The claimant established a claim for unemployment insurance benefits effective 
November 14, 2021. 
On July 28, 2022, the claimant was sent home because the employer believed that she was intoxicated. The employer met with the claimant on Friday, 

July 29, 2022. The employer believed that she was still intoxicated on that date. He advised her that she needed to get help with her problem. The employer suspended the claimant at that time. The suspension was indefinite. 
The claimant entered a detox program in the local hospital. She completed the program and stayed with her daughter for a short period. The claimant met with the employer on August 12, 2022. The employer told her that he would discharge her if she reported to work intoxicated again. The employer scheduled her for work August 14, 2022. 
The claimant worked for several days with no problems. She reported to work on August 18, 2022. She was swaying on her feet. She appeared to be intoxicated. She had not appeared like this the previous days that she had worked since August 14, 2022. 
The claimant denied drinking before she reported to work. She admitted that she had consumed a bottle of wine the previous evening. She also takes medication for anxiety and high blood pressure. She has been told the anxiety medication causes her speech to be slow. The employer was aware of the claimant’s medication and noted that the medicines had not affected her August 14, 2022 through August 17, 2022. The employer discharged the claimant August 18, 2022.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
A Hearing Officer must base his decision on a "preponderance of evidence."  Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The preponderance of evidence presented in this case is that the claimant was discharged for reporting to work intoxicated. The claimant admitted to partaking of a bottle of wine the previous day and noted her medications taken with the wine. She had been warned against reporting to work intoxicated. The employer has established that the claimant’s actions were misconduct as that term is defined in the law and regulation.

DECISION
The determination issued on September 1, 2022 is AFFIRMED. Benefits are denied for the weeks ending August 27, 2022 through October 1, 2022. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on September 29, 2022.
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Tom Mize, Appeals Officer

