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APPEAL TRIBUNAL DECISION

Docket number: 22 0823  Hearing date: October 12, 2022

CLAIMANT:

TYUS SIKORSKI




CLAIMANT APPEARANCES:	DETS APPEARANCES:

Tyus Sikorski	None

CASE HISTORY

The claimant timely appealed an August 22, 2022 determination which denied the claimant a waiver of the requirement to repay overpaid benefits and penalties under Alaska Statute 23.20.390. The issue before the Appeal Tribunal is whether the claimant is eligible for a waiver.

FINDINGS OF FACT

The claimant established an unemployment insurance claim effective       March 15, 2020. He filed for a period, and then stopped when he started working. He re-opened the claim effective February 7, 2021. The claimant was working at the time, but he was considering leaving the job, so he established an unemployment claim.  The claimant thought it would take a while to get his claim going and he did not want to be without income when he left the job.  After his claim was established, the claimant began filing weekly certifications to claim benefits, using the Division’s website set up for that purpose.  The questionnaire on the website requires claimant to answer the question, “Did you work for any employers?” for each week being claimed.  The claimant answered, “No” to this question for each of the weeks under review.  The claimant did not recall why he answered in the negative while he was working for an employer each week.  He held that he suffers from bipolar disorder, depression and anxiety and he felt those conditions might have affected his ability to correctly answer the question. 


The claimant held that he did not expect to receive benefits, but could not explain why he thought that, as he had received benefits after filing certifications the previous year. The claimant did not check his bank account for several weeks, and when he did check, he was surprised to see that he had received unemployment benefits. The claimant continued to claim benefits and left the job at the end of March 2021. The claimant did not advise the Division that he had separated from employment.  

The Division audited the claimant’s claim and requested the employer to provide information about the claimant’s hours and wages in weeks he had claimed benefits. After receiving the information and being unable to contact the claimant, the Division determined the claimant had intentionally failed to report his earnings for weeks ending February 20, 2021 through                March 27, 2021 in order to receive benefits he was not entitled to. He was found to have been overpaid for those weeks. A penalty was imposed under    AS 23.20.390 for intentional misrepresentation.  On July 28, 2021, the Division issued a determination holding the claimant had voluntarily quit suitable work without good cause.  That determination denied the claimant’s benefits for weeks ending April 3, 2021 through May 8, 2021. Those weeks were considered overpaid as well.  

The claimant appealed both determinations in September 2022 and both appeals were dismissed as not being timely filed in decisions issued          October 14, 2022 (docket numbers 22 0822 and 22 0795). 

The claimant requested the overpayment and penalties be waived under         AS 23.20.390. The Division denied the request on a holding that the claimant was not faultless in receiving the benefits.  

PROVISIONS OF LAW

AS 23.20.390. Recovery Of improper payments; Penalty.

(a)	An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.
	(b) 	The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled. The amount, if not previously collected, shall be deducted from future benefits payable to the individual. However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.
	
8 AAC 8.85.220. Recovery of overpayments.

 (a)	A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment. An individual may request a waiver within 30 days after the date on which the determination of liability becomes final. The director may extend this period if the request is delayed by circumstances beyond the individual’s control.
 (b) 	The director shall waive repayment of an overpayment of benefits to an individual under AS 23.20.390 if 
(1) the individual has died or received the benefits in good faith;
(2) repayment would be against equity and good conscience; and
(3) the request for a waiver meets the requirements of this section.
(c) 	Benefits have been received in good faith if the overpayment was received without fault by the individual, and the individual did not have the capacity to recognize that he or she was incorrectly overpaid. Benefits have not been received in good faith if the individual
(1) negligently reports or fails to report information, which results                 in the overpayment; or
(2) knew or should have known that the individual was not lawfully              entitled to receive the benefits.
(d) 	Repayment of an overpayment is against equity and good conscience if
(1) repayment in 12 consecutive monthly installments would cause great
     hardship to the individual, considering the current and potential             income and other financial resources available to the individual and        the individual's family;
(2) the overpayment resulted from a decision of the department or a court      overturning a determination of eligibility made at any level of appeal,       and the individual did not withhold or conceal pertinent information        on any claim for benefits or in any investigation or proceeding;
(3) the individual received the overpaid benefits by relying on clearly             incorrect advice, given to the individual by the division or an                    employment security agency of another state, which the individual          could not recognize as incorrect; or
(4) the overpayment cannot be waived under (1) - (3) of this subsection,        but the department determines that recovery would be injurious to          the individual after consideration of the standards in (1) - (3) of this         subsection, and any extraordinary circumstances.
(e) 	A waiver of repayment of the overpayment will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact.
(f) 	The director may waive a portion of an overpayment if recovery of the full amount would be against equity and good conscience under (d) of this section.
(g) 	The director shall not waive an overpayment if waiving the overpayment would cause the individual to receive more than the individual's maximum weekly benefit amount or maximum entitlement of benefits.
(j) 	If the director is unable under (h) of this section to recover an overpayment owed by an individual, the director may pursue recovery of the overpayment through a
		(1) 	claim against the individual's permanent fund dividend under 8 AAC  85.225; and
		(2) 	civil action against the individual.
 (k) 	For the purposes of this section,
		(1) 	"family" includes all persons living in a single residence who are related to each other by blood, marriage, or adoption, including stepchildren and stepparents; however, it does not include an individual aged 18 or older who receives less than 50 percent of support from the family and who is not the principal earner or the spouse of the principal earner of the family;
(2) 	"financial resources" includes assets, such as stocks, bonds, interest in mutual funds, cash, and credit union or savings accounts; "financial resources" does not include an
individual's home or furnishings, automobiles needed for transportation, clothing, or tools of the trade;
(3) 	"great hardship" means in individual's inability to obtain minimal necessities of food, medical care, and shelter for the individual or the individual's family for at least 30 days within a period of 90 days after the date of the waiver request;

CONCLUSION

Under 8 AAC 85.220(a) the director shall waive repayment of an overpayment of benefits under AS 23.20.390 if the claimant received the benefits through no fault of his own and if repayment would be against equity and good conscience. Equity and good conscience is described as causing “great hardship.” Great hardship is defined as an individual’s inability to obtain minimal necessities of food, medical care and shelter for the individual or the individual’s family for at least 30 days within a period of 90 days after the date of the waiver request.

The Division determined that repayment of the benefits would create great hardship for the claimant considering his financial situation.  The Division determined the claimant was not faultless in receiving the benefits. The Tribunal agrees.  Even disregarding the question of whether the claimant’s failure to report his earnings was intentional misrepresentation in order to receive benefits to which he was not entitled, it is clear that the claimant was at the very least negligent in failing to report his earnings and his work separation to the Division. The question on the Division’s certification form is clear and unambiguous. Had the claimant answered correctly that he did work for an employer in the weeks he was claiming, he would have been directed to report his hours and wages and his status with the employer. This would have allowed the Division to make determinations regarding the claimant’s eligibility before he was paid benefits he was not eligible for.  

The claimant held that his medical issues may have contributed to his incorrect reporting, however he was able to work for an employer during that time and he did not establish how his medical conditions would have caused him to consistently answer incorrectly and to not realize that it was improper to receive full unemployment benefits while working. 

The Tribunal concludes the claimant is not eligible for waiver of any part of his overpayment because he was not faultless in receiving the overpaid benefits.

DECISION

The determination issued on August 22, 2022 is AFFIRMED. The claimant is not eligible for a waiver of the requirement to repay overpaid benefits and penalties. 

APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on October 14, 2022.

       						      



			                                  Rhonda Buness, Appeals Officer
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