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APPEAL TRIBUNAL DECISION

Docket number:  22 0865    Hearing date:  October 31, 2022
                   			       November 14, 2022

CLAIMANT:	EMPLOYER:

JENNIFER NUNEZ	COSTCO WHOLESALE



CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Jennifer Nunez	None

CASE HISTORY

The claimant timely appealed an August 27, 2022 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
	FINDINGS OF FACT

The claimant began work for the employer on March 8, 2019. She last worked on July 22, 2022. At that time, she worked full-time as a membership services clerk and earned $21.00 per hour.
Documents in the record from the employer show the claimant was discharged because of a timeclock error.  It was the claimant’s third timeclock error in 30 days. The claimant did not clock out after her shift on April 8, 2022.  She had been counseled and suspended recently for similar violations and had been suspended four times in the previous four months for various violations of the employer’s policies. The employer reported the claimant last worked on           April 22, 2022 and was discharged on that day. The record does not reflect that the employer reported the claimant’s last week’s wages.
Documents in the record show the claimant advised the Division at the time she established her claim on April 26, 2022 that she was having issues at work because she was in an abusive marriage and had a lot of turmoil at home. The documents show the claimant advised the Division that her last day of work was April 13, 2022 and she estimated that she earned $210 in the week ending April 23, 2022. The claimant advised the Division representative that she was not sure of the last week’s wages and she would accept the employer’s report. 
The Division determined that the claimant was discharged for misconduct on     July 22, 2022. The determination issued May 10, 2022 held the claimant’s first week of unemployment was the week ending April 16, 2022, and her six-week penalty period was April 16, 2022 through May 21, 2022, based on the claimant’s statement that she had last worked on April 13, 2022.
The claimant’s benefit claim was selected by the Division for a quality control audit. Documents in the record show the Division’s auditor asked the claimant about her last day of work and last week’s wages, but the claimant did not recall at that time. The auditor attempted to get additional information about the claimant’s last week’s wages from the employer, but the record does not reflect that any wage information was received from the employer. The auditor determined the claimant’s first week of unemployment was the week ending    April 30, 2020 and the six-week penalty period should be the weeks ending      April 30, 2022 through June 4, 2022. The claimant had been paid benefits for weeks which were now in the denial period. Those benefits were considered to have been overpaid and the claimant was required to repay them. The overpaid benefits were deducted from future weeks when the claimant was eligible for them. 
In the hearing on October 31, 2022, the claimant could not be sure about her last day of work or her last week’s wages. The hearing was continued to              November 14, 2022 at 10:00 am, to give the claimant time to gather that information.  The hearing officer attempted multiple times to contact the claimant at the scheduled time of the hearing, but there was no answer. There is no record that the claimant attempted to contact the Appeals Office to participate in her continued hearing. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker..
          	(2)     was discharged for misconduct connected with the insured                 worker's last work.




8 AAC 85.095 provides in part:

	(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means

		(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

	CONCLUSION

The claimant in this case was discharged after she failed to clock out, making a third timeclock error in 30 days. The claimant had previously been counseled and suspended for that violation and others. The claimant held that the policy violations were a result of her difficulties at home.  

The employer does have the right to set the parameters of the work.  Furthermore, insubordination - that is, refusal to obey a reasonable request of the employer - does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.  In Vaara, Com. Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The employer in this case reasonably required the claimant to use a timeclock to track her work time.  The claimant had recently been suspended and was warned that her job was in jeopardy because of her policy violations, including time clock errors.  The final instance was the claimant’s third timeclock error in 30 days. The claimant held that she made the error because her home like was difficult at that time.  The claimant did not establish that her home life excused her repeated timeclock errors such as failing to clock out. The claimant’s repeated failure to follow the employer’s reasonable instructions rises to the level of misconduct as it is described in regular 8 AAC 85.095(d)

Because the claimant did not provide sworn testimony, the documents in the hearing record must be relied on to provide the facts in this case.  The documents show that the claimant never asserted that she was sure of her last day of work, and she agreed to accept the employer’s report. She was not sure when she talked to the Division’s auditor and she was not sure in the hearing on October 31, 2022. The employer reported that the claimant’s last day of work was April 22, 2022, a Friday.  The claimant held that she worked full time and earned $21 per hour, so it is likely that she had worked at least 22 hours that week and earned at least $442.00 in gross wages. The claimant is not unemployed and not eligible for an unemployment benefit in a week where she earns $442.00 or more. The Tribunal finds that a preponderance of evidence establishes the claimant’s last day of work was April 22, 2022 and she earned too much to be considered unemployed in the week ending April 23, 2022. The Tribunal finds the claimant’s first week of unemployment was the week ending April 30, 2022. While it is unfortunate the claimant was initially paid for weeks during which she should have been penalized, AS 23.20.390 holds that claimants are responsible to repay unentitled benefits.  

Considering the Commissioner decisions cited above and the claimant’s circumstances, the Tribunal must conclude that the claimant was discharged for misconduct related to the work.. The penalties of AS 23.20.379 are appropriate in this case. 

DECISION

The redetermination issued on August 27, 2022 is AFFIRMED. Benefits remain DENIED for the weeks ending April 30, 2022 through June 4, 2022. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


	APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on November 18, 2022.

						      Rhonda Buness, Appeals Officer
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