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CASE HISTORY

The claimant timely appealed an October 26, 2022 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on April 18, 2020. She last worked on October 1, 2022. At that time, she worked full time as a customer service representative. She was paid an hourly wage. The claimant established a claim for unemployment insurance benefits effective October 2, 2022.
The claimant was called into the office on October 1, 2022. She advised that she was being suspended while the employer investigated a shoplifting incident that had occurred  two weeks prior. The suspension was unpaid.
The store’s security system rings a bell and locks the wheels of the shopping cart when a customer goes through the exit without the merchandise being “disarmed.” Part of the claimant’s job is to turn off the alarm, request a copy of the receipt from the customer, and unlock the wheels of the cart to allow the customer to exit the store.

On or about September 15, 2022, the alarm sounded. The claimant left her cashier position and asked the young woman for her receipt. The woman advised the claimant she did not have a receipt. The coworker with the claimant called for security person. The woman asked to go get her friend to bring in the receipt. The claimant allowed the woman to go get her friend. The claimant moved the cart out of the center of the exit to allow other customers free access to the store. No one from security came to the exit door.
A young man came in a few minutes later and advised the claimant that he did not have a receipt. He told the claimant that she was required to allow him to leave with the merchandise. The claimant allowed the young man to leave with the merchandise. 
The claimant was aware that she could not chase the alleged shoplifter. She was not allowed to stop an alleged shoplifter. The claimant was not aware of anything she was allowed to do under these circumstances. She did not follow the young man but did watch where he went.

The claimant was contacted to report to the office several days after Saturday, October 1, 2022. She was told that she was discharged. She was not told what she had done wrong. The manager only told her that it was “bad.”
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

…
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H-UI-213, August 25, 1986.
The employer did not appear for the hearing. It has not shown with evidence of sufficient quantity and quality that the claimant’s conduct in the incident was a violation of its policy or how it was misconduct connected to the work. As such, the penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on October 26, 2022 is REVERSED. Benefits are allowed for the weeks ending October 1, 2022 through November 5, 2022. The three weeks are restored to the claimant’s maximum benefits. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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