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APPEAL TRIBUNAL DECISION

Docket number:  22 0923    Hearing date:  November 29, 2022

CLAIMANT:	EMPLOYER:

LYNLEY PAIR	TATONDUK FLYING SVC



CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Lynley Pair	Mathew Adams
	Mark Newlin

CASE HISTORY

The claimant timely appealed an October 19, 2022 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
	FINDINGS OF FACT

The claimant began work for the employer on December 14, 2020. She last worked on October 3, 2022. At that time, she worked full-time as a customer service agent.
The claimant was having problems working with a co-worker who worked in the same area. The day before her last day, the coworker got mad at the claimant about some bags that were put in the wrong place by a trainee who was working with someone else.  The co-worker swore at the claimant in front of customers and the claimant told her not to talk to her like that. The claimant approached her supervisor afterward and told him about the problem, but he walked away.  The supervisor recalled that he was busy at the time.  
The next day, the claimant waited until no customers were in the lobby and approached the co-worker and asked her to talk about the previous day. The coworker became angry and yelled at the claimant. The claimant’s supervisor was called stop an argument in the lobby. He approached the claimant and her coworker and said that they all needed to get along. The claimant felt that the supervisor was looking only at her when he said it.  She felt he was blaming the situation on her, which she felt he had done in the past, and she began to explain the problem. The employer recalled that the claimant was being combative, raising her voice and not listening. The claimant denied that she yelled at the supervisor. Her voice is naturally loud and she was upset and her voice sounded upset.  After the exchange, the claimant approached the human resources representative, who asked the claimant what she wanted him to do about the issue.  The claimant believed his tone was sarcastic and he did not want to help, so she walked away. On September 30, 2022, the claimant texted her supervisor that she would not be at work because she had a migraine headache caused by the stress of the situation. 

The claimant had been previously counseled for being unprofessional to a customer on November 16, 2021, and for being insubordinate to the chief pilot and to the human resources representative in May 2022. The claimant was warned on May 31, 2022 for an incident where she was found to have spoken disrespectfully about a customer.  She was suspended for three days without pay. She was warned that any further incidents or violations of the employer’s policies would result in her termination. Specific unacceptable behavior listed by the employer included engaging in behavior which creates discord and lack of harmony, any obscene or abusive language toward any manager, employee or customer, and any disorderly/antagonistic conduct. The claimant denied that her actions in the situations for which she had been counseled for were violations and held that she had been punished for sticking up for herself. 

The employer considered that the claimant’s actions in speaking loudly and disrespectfully to her supervisor when he was trying to diffuse the situation were insubordinate and were a violation of the employer’s policies which the claimant had been warned about. When the claimant arrived at work on October 3, 2022, her desk was packed up.  She was called into a meeting and advised that she was being discharged for her actions toward her supervisor after previous warnings. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          	(2)     was discharged for misconduct connected with the insured                 worker's last work.




8 AAC 85.095 provides in part:

	(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means
		(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

	CONCLUSION

The claimant in this case was discharged for disrespectful behavior toward her supervisor after previous counseling about disrespectful behavior with coworkers and customers and a warning that her job was in jeopardy.

The employer does have the right to set the parameters of the work.  Furthermore, insubordination - that is, refusal to obey a reasonable request of the employer - does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a non-disqualifying separation.  In Vaara, Com. Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The claimant engaged in a discussion with a coworker that got so loud her supervisor was summoned to intervene.  The claimant then continued to interact loudly in an upset tone with the supervisor when he was trying to calm the situation.  The claimant was warned that causing discord in the office and being rude to a supervisor were behaviors that were unacceptable and would lead to termination.  The claimant did not establish that the employer’s request that she engage respectfully with her supervisor was unreasonable or that it would have been detrimental for her to refrain from engaging her supervisor in an elevated manner when he was trying to diffuse an argument between the claimant and her coworker. The claimant’s action was willful and was not in keeping with employer’s policies and their interest in preserving harmony in the workplace, and follow numerous warnings for similar behavior.

The Tribunal finds that the claimant’s actions which led directly to her discharge rose to the level of misconduct.  The penalties of AS 23.20.,379 are appropriate in this case.

DECISION

The determination issued on October 19, 2022 is AFFIRMED. Benefits remain DENIED for the weeks ending October 8, 2022 through November 12, 2022. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

	APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on December 1, 2022.

						       


						      Rhonda Buness, Appeals Officer
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