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APPEAL TRIBUNAL DECISION

Docket number:  22 0949    Hearing date:  January 10, 2023

CLAIMANT:	EMPLOYER:

TY-OSHIA DANGERFIELD	APPLE BUS COMPANY



CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Ty-Oshia Dangerfield	Dawn Kingery

CASE HISTORY

The employer timely appealed a November 10, 2022 determination which allowed the claimant’s benefits without penalty under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
A hearing was scheduled in this matter on December 19, 2022. Both parties were initially present by phone, but before the record was commenced, phone audioissues led to all parties disconnecting in order to establish a better connection.  At that point, the claimant’s phone was not answered on multiple attempts. The hearing was rescheduled to give the claimant an opportunity participate and a notice was sent to the parties by mail, advising them that the hearing would be held at 8:30 am Alaska Time on January 10, 2023. At that time, the Appeals Officer was unable to reach the claimant by phone, and the hearing was held with only the employer’s representative participating. The claimant contacted the Appeals Office by phone at about 11:00 am that morning, long after the hearing had ended, to inquire about the hearing. She requested that the hearing be re-opened by email the same day. 
	FINDINGS OF FACT

The claimant began work for the employer on August 15, 2022. She last worked on about September 17, 2022. At that time, she worked part-time as a bus driver. 
The claimant had been re-hired after a recent separation and the employer was aware that the claimant met all the licensing requirements for the position, so the claimant was allowed to start working before all of her paperwork was completed.  The employer was required by the U.S. Department of Transportation to have on file a Division of Motor Vehicle form 431 signed by the claimant stating she met the certain requirements. The form listed four types of licenses and had a check next to one labeled “non-excepted interstate.” Documents in the record show the claimant advised the Division that the box should have been checked next to “non-excepted intrastate,” as that was the type of license she held. The claimant told the Division she offered to get the correct documents from the Division of Motor Vehicles so the employer could complete the form correctly for her to sign.  The claimant held that she was not given an opportunity to provide the form and was told she was being let go because she would not sign the form that day.  

The employer’s representative did not have firsthand knowledge of the circumstances under which the claimant was discharged and testified from the employer’s business records, which she was charged with wrapping up for the new employer. The employer’s representative explained that the box that was checked on the 431 form was the minimum license required for the position the claimant was hired for, and it was not necessary to reflect the claimant’s higher category of license on the form. She confirmed that additional documents would have to be provided to the employer by the claimant before the form could be corrected.  The representative held it would have been appropriate for the claimant to sign the form as it was, since she would not have been certifying that she held a higher level license than she actually did. Above the signature line, the form states that the applicant has reviewed the information on the form and certifies under penalty of perjury that the information is true and correct and notes that making a false statement could result in a maximum $10,000 fine or one year imprisonment or both under Alaska Statute. 

The employees directly involved in the claimant’s discharge were not available to participate in the hearing because the business has changed ownership. The employer’s representative was familiar with the parties involved and believed they would have given the claimant every chance to stay employed and would have warned her that her job was in jeopardy in plenty of time for the claimant to provide the additional document needed to correct the form before she signed it.  No documentation of such warnings is included in the record.

The employer’s records show the claimant last worked in the pay period ending September 17, 2022 and that she was discharged on September 19, 2022. The claimant told the Division that she last worked on September 23, 2022 and she was discharged on September 26, 2022, but she held that her days were an estimate and that she would accept the employer’s report.




PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          	(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:

	(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means
		(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a) Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.152. HEARING LOCATION AND TIME.

(b) The appeal referee shall mail a notice of the time, place, and type of hearing to all interested parties at least 10 days before the hearing. A party may waive the right to the notice. 

8 AAC 85.153. HEARING PROCEDURES.

(f)	A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:
(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.
(2) A request for continuance must be made orally to the appeal referee during the hearing.
(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.
(4)	If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.
(5)	The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.
	CONCLUSION

The claimant in this case was discharged because she refused to sign a form she knew to display incorrect information about her level of license. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

The employer also complains that the Tribunal weighed evidence improperly when he gave more weight to the sworn testimony of some of the claimant's witness who did not "put anything in writing", versus the employer's witnesses' written statements made by persons who were not present at the hearing.  It should be obvious that a witness who testifies under oath, is subject to perjury penalties, and is open to cross examination is generally a more reliable witness than one who gives statements verbally to a third party and then signs them. Some of those statements by the employer's witnesses were second hand in nature, or that which was based on things they had heard another person say, and were then presenting as factual. When such evidence is challenged by a witness giving sworn testimony, it must be given very little credence.  Grant Com. Dec. 9324310, 1994.

The employer’s representative testified from business records.  She did not establish that the claimant was warned in advance that her job was in jeopardy.  While the representative explained that it would not have been inappropriate for the claimant to sign a form certifying that she had a lesser license than she actually held, the Tribunal finds that the warning of fines and jail for incorrect certification are meant to discourage incorrect reporting.  The claimant cannot be faulted for refusing to sign a form that incorrect in the face of such a warning.

The employer does have the right to set the parameters of the work.  Furthermore, insubordination - that is, refusal to obey a reasonable request of the employer - does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.  In Vaara, Com. Dec. 85H-UI-184, September 9, 1985.

The claimant refused to sign the form required by the employer. The documents in the record establish that she had good cause to refuse to sign the form, given the warnings on the form regarding penalties for false information. The employer’s representative could not establish that the claimant had been warned that her job was in jeopardy if she did not sign the form on that date.  While the claimant did not provide sworn testimony at the hearing, she did have firsthand knowledge of the situation and she reported to the Division that she was not given any choice but to sign the form or be fired.  

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Com. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Com. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The preponderance of the evidence in this case does not establish that the claimant’s actions which led to her discharge rose to the level of misconduct.  The Tribunal finds the claimant was discharged for reasons other than misconduct and the penalties of AS 23.20.379 are not appropriate. 


Because the preponderance of the evidence weighed in the claimant’s favor without her sworn testimony, the Tribunal does not find that it is necessary to re-open the hearing for the purpose of the claimant’s participation.  

DECISION

The determination issued on November 10, 2022 is MODIFIED and AFFIRMED. Benefits remain ALLOWED under AS 23.20.379. The potential disqualification period is adjusted to reflect that the claimant became unemployed in the week ending September 24, 2022, and the claimant’s benefits are allowed for weeks ending September 24, 2022 through October 29, 2022, if the claimant is otherwise eligible. The three weeks are not reduced from the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406-409. 

The claimant’s request to reopen the hearing is DENIED. 

	APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on January 13, 2023.

						       


						      Rhonda Buness, Appeals Officer
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