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APPEAL TRIBUNAL DECISION

Docket number:  22 1015    Hearing date:  January 13, 2023

CLAIMANT:	EMPLOYER:

SETH PETTIGREW	WAL-MART ASSOCIATES INC




CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Seth Pettigrew	Krista Chalender
Phyllis Pettigrew

CASE HISTORY

The claimant timely appealed a December 13, 2022 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
	FINDINGS OF FACT

The claimant began work for the employer on February 25, 2020. He last worked on November 4, 2022. At that time, he worked full-time as a fresh meat and produce associate.
About a week before the claimant’s last day of work, he attended a team meeting where the employer explained that it was a policy violation for workers to have personal items in the food preparation areas.  
On November 4, 2022, the employer showed the claimant a picture of the claimant’s personal speaker sitting on the meat scale and the claimant’s jacket on a food preparation table, taken that day. The claimant admitted the items were his.  The claimant kept his jacket in the meat preparation area because he was frequently required to go into coolers and freezers, and was sometimes required to work long periods in the cooler and freezer. The claimant did not want to get his jacket from the locker room across the store each time he needed it and there was nowhere to hang the jacket where it might not get contaminated by cleaning tools. The claimant believed that his supervisor knew he kept his speaker in the meat preparation room and listened to music while working, although he stated he always turned the volume down when management was in the area, in case he needed to hear questions. The claimant’s supervisor denied that she was aware that the claimant brought his speaker to the meat preparation room and played music while working, because she did not allow associates to play personal music anywhere in the store, and if she heard it, she would have told him to stop.
The claimant had been counseled on April 22, 2022 about leaving garbage and expired products in his area at the end of his shift, which the employer held constituted a food safety hazard.  The claimant held that this occurred as a result of the claimant having to cover duties of other employees who were not performing them. The employer decided that having his personal items in the meat preparation area was a second food safety violation, and as the claimant had just been warned about having personal items in the food preparation areas, he should be discharged. The claimant was notified when he arrived for work on            November 5, 2022 that he was discharged for violating the employer’s food safety policy. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          	(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:

	(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means
		(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....



	CONCLUSION

The claimant was discharged for having personal items in a food preparation area of the employer, after having been advised a week earlier that personal items were not allowed in the food preparation areas. 

In Vaara, Com. Dec. 85H-UI-184, September 9, 1985, the Commissioner held:

The employer does have the right to set the parameters of the work. Furthermore, insubordination—that is, refusal to obey a reasonable request of the employer—does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.

The employer’s requirement that personal items not be brought to food preparation areas was a reasonable food safety policy. The employer had given the claimant clear instructions that personal items were not allowed in the food preparation areas. The claimant acted against those instructions, holding that he needed his coat in the area and that his supervisor knew he used the speaker while working. Neither of the claimant’s explanation’s excuse his decision to violate a food safety policy he had been reminded of a week before. The claimant did not establish how he would have been harmed by following the employer’s instructions not to have his personal items in the food preparation area, particularly his personal speaker. The Tribunal must conclude that the claimant’s actions rise to the level of misconduct as it is described in regulation                    8 AAC 85.095(d).

The Tribunal finds the claimant was discharged for work related misconduct. The penalties of AS 23.20.379 are appropriate.

DECISION

The determination issued on December 13, 2022 is AFFIRMED. Benefits remain DENIED for the weeks ending November 12, 2022 through December 17, 2022. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

	APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed 




to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on January 18, 2023.

						       


						      Rhonda Buness, Appeals Officer
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