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APPEAL TRIBUNAL DECISION

Docket number:  23 0121    Hearing date:  March 7, 2023

CLAIMANT:	EMPLOYER:

KELSEA ARMSTRONG	MOOSE CREEK MEDICAL CLINIC LLC



CLAIMANT APPEARANCES:	EMPLOYER APPEARANCES:

Kelsea Armstrong	Kymberli Brock, ANP

CASE HISTORY

The claimant timely appealed a February 3, 2023 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
	FINDINGS OF FACT

The claimant began work for the employer on October 20, 2022. She last worked on January 4, 2023. At that time, she worked full-time as a certified medical assistant.
The claimant had scheduled time off December 16, 2022 through             December 29, 2022. While the claimant was out, the employer learned of a comment the claimant had made before she left to another employee about the employee’s ex-husband that was upsetting to the employee. The owner considered it inappropriate for the claimant to have brought the matter up in the workplace as it was unrelated to work and it created stress. 
During the claimant’s absence, the owner investigated complaints that patients were not receiving notification of test results after their appointments. A patient in the office told the owner they did not get their test results and they showed the owner their phone log of incoming calls to establish they had not received a call from the clinic. The owner observed the claimant had noted in the patient’s chart that she had notified the patient of the test result and the patient had declined further testing and the claimant initialed the note.  The claimant denied that she ever purposely falsified a patient chart. She was not permitted to review the note and she did not know which patient’s chart it was in.
The owner noted multiple chart errors made since the claimant started work. The owner recalled that she once verbally counseled the claimant once about a patient’s blood specimen that was placed with the wrong patient’s paperwork.  The owner did not recall the date of the verbal counseling and the claimant did not recall being counseled about the error. The owner sent emails to all staff about the importance of accuracy in their work and the potential risk to patient’s health and lives from errors.
The owner heard complaints from the other providers in the office that the claimant was not motivated in her work. During the claimant’s absence, the owner compared computer work metrics for the claimant to other employees and found the claimant processed far less work with 241 interactions in a period when other workers in the same position had 601 and 644 interactions in the same period. The owner found evidence that the claimant spent long periods of time looking in patient’s charts for no work reason that the owner could discern.  
The claimant had not been counseled about her work performance or warned that her job was in jeopardy. The owner decided the claimant’s charting errors and the apparent falsification of the note in the patient’s chart made it too risky to allow the claimant to continue working with patients.
The claimant returned to work from her time off on December 29, 2022. On January 12, 2023, the owner advised the claimant that she was being discharged for chart errors, falsifying documents and creating a toxic work environment.
PROVISIONS OF LAW

AS 23.20.379 provides in part:
	
(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          	(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:

	(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means
(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

	CONCLUSION

The claimant was discharged because the employer found that the claimant had noted in a patient chart that results were given to a patient and the patient stated they had not been called with the results. The employer was dissatisfied with the claimant’s overall performance and felt the claimant was creating a toxic work environment.

The Division’s Benefit Policy Manual, in Misconduct, 300.05 holds:

A worker is expected to perform the work to the best of the worker's ability. However, a failure to perform the work is not misconduct, if it is "isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience." 

Example: A claimant was discharged from his job for failure to perform the work to the employer's satisfaction. He was unable to retain instructions, and on several occasions had accidents with the forklift. The employer felt that his inability to follow instructions created a safety hazard. The Tribunal held that the claimant was simply unable to do the work, and there was no misconduct involved. (98 0336, March 10, 1998) 

The claimant had worked for about two months and the owner found that the claimant’s performance did not meet the employer’s standards at any point in her employment. The owner recalled counseling the claimant once about placing a specimen with the wrong paperwork, but the warning was not documented, the owner could not recall the date, and the claimant did not recall being warned. No other warnings or counseling were given and the claimant was not aware that her job was in jeopardy for any reason. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86-UI-213, August 25, 1986.


The owner held that the note in the patient’s chart was an instance of gross negligence, however the claimant denied that she would intentionally falsify a patient chart. The claimant did not have an opportunity to review the note in the patient’s chart and she unable to recall the specific incident. 

In Brown, Com. Dec. No. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that she was ever able to perform the job satisfactorily. Her employer forthrightly testified that she liked the claimant, that she wanted to try to help her succeed, and that the claimant tried, but she just couldn't seem to do the job. 

The employer testified that providers found the claimant unmotivated, she did not perform the expected amount of work according to computer metrics, and she made numerous chart errors in her short period of employment. The employer though the claimant made the work toxic with the comment she made to the a co-worker and the owner believed the claimant had falsified a patient chart.

The Tribunal does not dispute an employer’s right to discharge an employee who fails to meet its standards. The evidence indicates the claimant was incapable of performing work to the employer’s satisfaction. An inability to do the job does not constitute misconduct in connection with the work.  The Tribunal concludes that the claimant was discharged for reasons other than misconduct. The penalties of AS 23.02.379 are not appropriate.

DECISION

The determination issued on February 3, 2023 is REVERSED. Benefits are ALLOWED for the weeks ending January 14, 2023 through February 18, 2023, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406-409. 


	APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on March 17, 2023.

						       


						      Rhonda Buness, Appeals Officer
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