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CASE HISTORY AND FINDINGS OF FACT





        (Timeliness)
The claimant filed an appeal against a July 23, 2020 determination that denied benefits under AS 23.20.378 on the grounds that the claimant was not able to and available for work. The Division mailed the determination to the claimant’s address of record on July 24, 2020. The claimant’s appeal was filed on 
March 10, 2023, giving rise to the issue of the timeliness of the claimant’s appeal.
The claimant did not receive the notice in July 2020. She has trouble with her mail at her address. She often does not get mail she expects and gets mail several weeks late. The claimant had repaid an overpayment associated with this determination. In March 2023 she received a notice that she owed $600.00. She contacted the Division and was advised that the overpayment was associated with the denial in May that was sent in July 2020. She appealed the determination at that time as it was for an amount more than ten times the amount originally set.
PROVISIONS OF LAW
AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
ADVANCE \D 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant’s control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION
An appellant has the burden to establish some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

When a claimant approaches an unemployment insurance representative for instructions, it is the responsibility of that representative to provide complete and accurate information regarding the claimant’s request. Murphy, Com. Dec. No 87H-UI-283, September 29, 1987.

This includes notices and determinations sent by mail to a claimant or other interested party. The initial determination sent in July 2020 did not include the additional cost of the Federal Pandemic Unemployment Compensation (FPUC) paid in addition to the regular unemployment compensation. An item of that nature alters the determination significantly, which should provide additional appeal rights at the time it is issued. 
Therefore, the Tribunal holds the appeal to be timely.
DECISION
The claimant’s appeal from the notice of determination issued on July 23, 2020 is ACCEPTED as timely filed.

FINDINGS OF FACT





      (Availability and Ability)
The claimant established a claim for unemployment insurance benefits effective May 3, 2020. The claimant was working part time at McDonald’s. The employer had reduced the claimant’s hours from full time. The claimant was constantly requesting additional hours. 

The employer reported to the Division that the claimant had called out from work on May 7, 2020. The claimant had reported hours for Monday, Tuesday and Wednesday. She had not reported hours for Thursday, May 7, 2020. The claimant did not call out that day but was not scheduled.
The claimant had requested that her hours be scheduled around her school days on Wednesday and Friday. 

PROVISIONS OF LAW
AS 23.20.378 provides:

(a)
An insured worker is entitled to receive waiting-week credit or  benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if 

(1) 
the insured worker is not available for work because the insured worker 

(A) 
is ill or disabled; 

(B) 
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services; 

(C) 
resides in the state and is non-commercially hunting or fishing for personal survival or the survival of dependents; 

(D) 
is serving as a prospective or impaneled juror in a court; or 

(E) 
is attending the funeral of an immediate family member for a period of no longer than seven days; and 

(2) 
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance. 

(b) 
A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks. 

8 AAC 85.350:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

The claimant’s direct testimony overcomes the hearsay testimony in the form of documents in the hearing file. 
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Comm. Dec. 96 2687, February 13, 1997.

DECISION
The determination issued on July 23, 2020 is REVERSED. Benefits are allowed for the weeks ending May 9, 2020, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on April 3, 2023.
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Appeals Officer

