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CASE HISTORY AND FINDINGS OF FACT - TIMELINESS

The claimant filed an appeal against an April 10, 2023 determination that denied
benefits under AS 23.20.360 and AS 23.20.387 on the grounds that the claimant
intentionally misreported earnings and required the claimant to repay the benefits and
pay a penalty under AS 23.20.390. The Division mailed the determination to the
claimant’s address of record on April 11, 2023. The claimant’s appeal was filed on
March 23, 2024, giving rise to the issue of the timeliness of the claimant’s appeal.

The claimant received the Division’s determination around the time it was mailed. The
claimant called the Division within the appeal period. The claimant recalled that he
was advised there was no point in filing an appeal because the Division had
information from the claimant’s employer showing the amount of his earnings.

The claimant received a letter stating the Division intended to levy his IRS tax refund
to collect overpaid benefits and penalties. The claimant filed his appeal on
March 23, 2024.

PROVISIONS OF LAW - TIMELINESS
AS 23.20.340 provides in part;

(e) The claimant may file an appeal from an initial determination or a
redetermination under (b) of this section not later than 30 days after the
claimant is notified in person of the determination or redetermination or not
later than 30 days after the date the determination or redetermination is
mailed to the claimant's last address of record. The period for filing an
appeal may be extended for a reasonable period if the claimant shows that
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the application was delayed as a result of circumstances beyond the
claimant's control.

If a determination of disqualification under AS 23.20.360, 23.20.362,
23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall
be promptly notified of the determination and the reasons for it. The
claimant and other interested parties as defined by regulations of the
department may appeal the determination in the same manner prescribed
in this chapter for appeals of initial determinations and redeterminations.
Benefits may not be paid while a determination is being appealed for any
week for which the determination of disqualification was made. However, if a
decision on the appeal allows benefits to the claimant, those benefits must
be paid promptly.

8 AAC 85.151 provides in part;

(b)

An appeal may be filed with a referee, at any employment center, or at the
central office of the division and, if filed in person, must be made on forms
provided by the division. An appeal must be filed within 30 days after the
determination or redetermination is personally delivered to the claimant or
not later than 30 days after the date the determination or redetermination is
mailed to the claimant’s last address of record. The 30-day time period will
be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-
day period may be extended for a reasonable time if the claimant shows that
the failure to file within this period was the result of circumstances beyond
his or her control.

CONCLUSION - TIMELINESS

An appellant has the burden to establish some circumstance beyond the appellant’s
control prevented the timely filing of the appeal.

When a claimant approaches an unemployment insurance representative for
instructions, it is the responsibility of that representative to provide complete and
accurate information regarding the claimant’s request. Murphy, Com. Dec. No 87H-
UI-283, September 29, 1987.

We find no material errors in the Tribunal's findings. However, we have previously
ruled in Murphy, Com. Decision 87H-UI-283, Sept. 29, 1997, and other cases, that a
claimant may rely on the instructions received from an authorized representative of
the Employment Security Division. Such instructions may supersede instructions
given in written form, such as claimant information handbooks or determinations
depending on the circumstances. Vassar, Com. Dec. 96 0614, May 15, 1996.

The claimant in this case contacted the Division within the appeal period allowed
under the statute, but he was told there was no point in filing an appeal. Considering
the claimant’s circumstances and the above-cited decisions of the Commissioner, the
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Tribunal must find that the claimant has established that the delayed appeal was due to
a circumstance beyond the claimant’s control and the appeal may be accepted as timely
filed.

DECISION - TIMLINESS

The claimant’s appeal from the notice of determination issued on April 10, 2023 is
ACCEPTED as timely filed.

CASE HISTORY - WAGE REPORTING

The determination issued April 10, 2023 reduced the claimant’s benefits under Alaska
Statute 23.20.360, denied benefits under AS 23.20.387, and held the claimant liable
for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant:
e earned wages during the weeks claimed,;
e knowingly made a false statement or misrepresentation in connection with
the claim; and
e is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT - WAGE REPORTING

The claimant established a claim for unemployment insurance benefits effective
October 2, 2022. The claimant was found to be eligible for benefits. The claimant
worked as a substitute for the Anchorage School District and he reported his work and
earnings to the Division using the Division’s website form set up for that purpose. The
claimant claimed benefits for the week ending December 17, 2022 and Division
records show the claimant reported that he earned $75 in that week.

The Division requested that the Anchorage School District provide information about
the claimant’s work and earnings for a period of weeks for which the claimant had
filed for benefits. On March 2, 2023, the employer reported that the claimant had
worked eight hours on December 14, 2022 and had earned $150. No timecard or
payroll information was included in the record. The claimant could not recall what he
had reported when he claimed benefits for that week and the claimant’s certification
form for the week under review is not included in the record. The claimant recalled
that he worked half days and full days for the employer. He speculated that he may
have worked just a little more than a half day, and the employer may have paid him
for a full day. The claimant held that the employer could change his time reporting
after he submitted it. The claimant recalled that his pay was deposited to his bank
account and he would not have noticed if the employer paid him $75 (before
deductions) more than he was expecting. The claimant did not dispute the employer’s
report that he was paid $150 in the week under review. The claimant denied that he
intentionally under-reported his earnings to get benefits.

The determination issued April 10, 2023 denied the claimant’s benefits for the week
under review and imposed penalties on a holding that the claimant intentionally
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under-reported his earnings for the week in order to obtain benefits he was not
entitled to. The claimant was required to repay the benefits he received and pay a
penalty equal to fifty percent of the benefits he received. Additionally, the claimant was
denied future benefits for 52 weeks from the date the determination was issued, as a

penalty.

PROVISIONS OF LAW - WAGE REPORTING

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an
insured worker for a week of unemployment shall be reduced by 75 percent of the
wages payable to the insured worker for that week that are in excess of $50.
However, the amount of benefits may not be reduced below zero. If the benefit is
not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit
is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(2)

(b)

An insured worker is disqualified for benefits for the week with respect to
which the false statement or misrepresentation was made and for an
additional period of not less than six weeks or more than 52 weeks if the
department determines that the insured worker has knowingly made a false
statement or misrepresentation of a material fact or knowingly failed to
report a material fact with intent to obtain or increase benefits under this
chapter. The length of the additional disqualification and the beginning date
of that disqualification shall be determined by the department according to
the circumstances in each case.

A person may not be disqualified from receiving benefits under this section
unless there is documented evidence that the person has made a false
statement or a misrepresentation as to a material fact or has failed to
disclose a material fact. Before a determination of fraudulent
misrepresentation or nondisclosure may be made, there must be a
preponderance of evidence of an intention to defraud, and the false
statement or misrepresentation must be shown to be knowing and to involve
a material fact.

AS 23.20.390. Recovery of improper payments; penalty.

(2)

(M

An individual who receives a sum as benefits from the unemployment
compensation fund when not entitled to it under this chapter is liable to the
fund for the sum improperly paid to the individual.

In addition to the liability under (a) of this section for the amount of benefits
improperly paid, an individual who is disqualified from receipt of benefits
under AS 23.20.387 is liable to the department for a penalty in an amount
equal to 50 percent of the benefits that were obtained by knowingly
making a false statement or misrepresenting a material fact, or knowingly
failing to report a material fact, with the intent to obtain or increase benefits
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under this chapter. The department may, under regulations adopted under
this chapter, waive the collection of a penalty under this section. The
department shall deposit into the general fund the penalty that it collects.

CONCLUSION - WAGE REPORTING

The first issue is whether the claimant worked and earned wages for the weeks in
question. Under AS 23.20.360, the benefits that a person is entitled to receive must be
reduced by the amount of wages a person earns. The amount of the deduction is
figured using the formula found within the statute. The Anchorage School District
reported the claimant had gross earnings of $150 for the week ending

December 17, 2022 and the claimant did not dispute that he was paid that amount.
The claimant’s benefits must be reduced accordingly.

The second issue is whether the claimant knowingly made a false statement or
misrepresentation in connection with the claim.

A presumption of intent to defraud arises on the basis of a falsified claim
instrument itself. The division's claim form has but one purpose. It is the
instrument executed by an individual desirous of receiving unemployment
insurance benefits for a specific week. To this end, it contains clear and
unambiguous language detailing the material factors upon which the division will
base its decision to pay or not to pay. In addition, the individual completing the
form certifies as to the truth of the answers and as to his understanding that legal
penalties otherwise apply. Morton, Com. Dec. 79H-149, 9/ 14/ 79.

The claimant’s certification form for the week under review was not included in the
record. The claimant did not recall exactly what he reported when he claimed that
week. The claimant believed he may have worked slightly more than half a day and the
employer may have paid him for a full day. The claimant reported work and earnings
for other weeks during the same series of claims. The Division did not establish that
the claimant showed a pattern of under-reporting his earnings. The Tribunal does not
find the Division has established with sufficient quantity and quality of evidence that
the claimant intentionally misrepresented his earnings for the week under review.
Penalties imposed under AS 23.20.387 and 23.20.390 are not appropriate.

The third issue is whether the claimant is liable for the repayment of benefits and the
payment of a penalty. Alaska Statute 23.20.390 states an individual who receives a
sum as benefits from the unemployment compensation fund when not entitled to it
under this chapter is liable to the fund for the sum improperly paid to the individual.
The evidence presented shows that the claimant received benefits to which he was not
entitled in the week under review. It has not been shown that he intentionally
misrepresented his eligibility in order to receive benefits. The Tribunal holds that the
claimant is liable to the fund the amount of benefits he received to which he was not
entitled, but he is not required to pay a penalty.
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DECISION - WAGE REPORTING

The notice of determination and determination of liability issued in this matter on
April 10, 2023 is MODIFIED.

e That portion of the determination holding that the claimant’s benefits are
reduced due to receipt of wages is AFFIRMED. Benefits remain reduced
under AS 23.20.360 for the week ending December 17, 2022.

e That portion of the determination holding that the claimant committed fraud
or intentional misrepresentation is REVERSED. A disqualification under
AS 23.20.387 is not imposed. Benefits are ALLOWED for week ending
December 17, 2022 and April 15, 2022 through April 6, 2024.

e That portion of the determination holding that the claimant is liable for the
repayment of benefits and for the payment of a penalty is MODIFIED. The
claimant remains liable to the fund for benefits he received to which he is not
entitled, but he is not required to pay the assessed penalty.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and
Workforce Development within 30 days after the decision is mailed to each party. The
appeal period may be extended only if the appeal is delayed for circumstances beyond
the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on May 31, 2024.

Rhonda Buness, Appeals Officer





