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This request for approval of an agreed settlement was heard at Anchorage, Alaska on March 9, 1988. Employee was present and represented by attorney Hal P. Gazaway. Defendants were represented by attorney James Pentlarge, After the hearing, we notified the parties orally that the agreement was not approved.


On March 23, 1988, we received the parties' Addendum to Compromise and Release as well as more information. On April 1, 1988, we wrote to the parties advising that we again refused to approve the agreement. We received the parties' Joint Motion for Reconsideration on April 25, 1988. The issue was ready for decision on April 27, 1988, our first meeting after receiving the motion.


We previously approved an agreed settlement in this case on January 8, 1987. In return for the lump sum payment of $1,000.00 Employee released Defendants from any further obligation for time loss benefits as a result of his injury, Under that agreement Employee retained the right to seek payment from Defendants for future medical treatment related to his injury. The second agreed settlement would relieve Defendants from any responsibility for future medical expenses Employee would receive the lump sum payment of $12,500.00 in return for this release.


The parties allege that the agreed settlement is in Employee interest. They contend that Employee wants to avoid the expense and risk of litigating his right to continuing medical benefits. Employee contends he has benefits available from the Veterans Administration which would provide medical treatment for his injuries. Defendants contend that if the issue of medical expenses should be submitted to us for a determination on compensability they would produce evidence that would cause us to doubt Employee's veracity. They parties allege: "It is a rare circumstance when both parties not only agree on Settling their case but cooperate fully in obtaining approval."

SUMMARY OF THE EVIDENCE

On July 30, 1986, Employee, who is 32 years old, filed a report of injury alleging that he hurt his back when he slipped on the stairs. Employer did not question the validity of the claim or that Employee had slipped on the stairs. (July 30, 1988 Report of Occupational Injury or Illness).


Employee was treated at the Emergency Room of Humana Hospital on July 30, 1986. He reported falling down two flights of stairs. A herniated disc was suspected. He was referred to Dr. Wickler. (Humana Hospital Chart Note July 30, 1986).


Employee apparently continued to work. He sought medical care on August 4, 1986, from Laurence Wicker, M.D. After obtaining radiographs, Dr. Wicker believed Employee suffered from acute traumatic spondylolysis of the L.‑Sl lamina or a herniated disc. Dr. Wicker recommended bed rest for one week to 10 days. On August 12, 1986, Dr. Wicker reexamined Employee, prescribed physical therapy and recommended Employee remain off work.


Insurer accepted the claim and paid temporary total disability (TTD) benefits on August 19, 1986, for the period from August 3, 1986 through August 6, 1986. (Compensation Report August 19, 1986). Employer apparently advised Insurer that Employee returned to work on August 7, 1986, and worked until his termination on August 28, 1986. However, at the same time Insurer was receiving reports from Dr. Wicker advising that Employee should remain off work. (Wicker Physician's Reports August 4 and 11, 1986).


At an August 25, 1986, examination Dr. Wicker noted Employee still had problems. Dr. Wicker again stated Employee should remain off work. on September 5, 1986, Dr. Wicker reported Employee's CT scan was positive for a herniated L.‑Sl disc. The doctor planned to order a myelogram to corroborate the CT scan finding. (Wicker August 25, and September 5, 1986 chart notes).


In an undated letter to Insurer, Dr. Wicker advised that a myelogram had confirmed the herniated disc diagnosis. He also informed Insurer that lumbar laminectomy and discectomy would be done in November, 1986.


Insurer resumed TTD payments on October 2, 1986, effective August 29, 1986. Insurer requested Employee be examined by Morris Horning, M.D. Dr. Horning reported Employee had a herniated disk with resolving radiculopathy. Dr. Horning agreed Employee was at one time a surgical candidate, but that his symptoms were resolving. Therefore conservative care might be appropriate for another four to six weeks. Dr. Horning indicated Employee could try sedentary employment which he was considering doing for a church group, (Horning November 19, 1986 report).


Insurer's November 25, 1986, Claim Progress indicates the adjuster questioned Employee on that date about his working. Allegedly he first denied working, but later admitted he had been working since November 19, 1986. On December 3, 1986, the adjuster suspended TTD benefits and claimed a Possible overpayment of TTD benefits. (Compensation Report December 3, 1986).


According to the December 4, 1986, Claim Progress note Employee contacted the adjuster again on that date. Allegedly he told her that he had actually been working for pay since September 20, 1986. He was receiving $208.00 per week.


At the time of the injury, Employee had been paid $6.00 per hour. He worked an average of five hours per day five days per week and earned an average of $150.00 per week. (Report of Injury July 30, 1986; Claim Progress note December 4, 1986). Employee's W‑2 Wage and Tax Statements show that in 1983 he earned $7,631.07, and in 1984 he earned $16,440.21.
 This produces gross weekly earnings of $240.71. The adjuster computed his gross weekly earnings (although she called them his average weekly wage) as $212.52. (Claim Progress note December 4, 1986).


In reporting Employee's earnings at $212.52 per week, the adjuster indicated this rate was based on his work and work history. No explanation was given why Employee's documented earnings were not used. (Compensation Report January 13, 1987).


On December 4, 1986, Employee, who was not represented by an attorney at that time, and the adjuster agreed that a settlement of the claim would be a good idea. They agreed upon the lump sum of $1,000.00. This was reduced to writing, and we approved it on January 8, 1987. The agreed settlement states Employee has "demonstrated earnings of $208.00 per week, which are in excess of his earnings at the time of injury."


On January 26, 1987 (mistakenly dated 1986) Kenneth Behymer, M.D., reported that Employee complained of increased pain. The reports thereafter continue to reflect Employee's pain complaints. On June 1, 1987, Dr. Behymer reported that Employee would ‑probably need surgery.


Apparently, Employee contacted the adjuster on July 10, 1987 and informed her that he was dismissed from his job because of his back problem. He asked her if she would arrange a charge account at a pharmacy so he could charge his prescriptions. The adjuster refused to do this and specifically called the pharmacist to advise him that Employee could not charge prescriptions. Employee would have to pay for the medicine and be reimbursed by the adjuster. (Claim Progress note July 10, 1987).


Employee consulted Thomas Vasileff, M.D., in August 1987. Dr. Vasileff thought further studies should be performed since the previous tests were one year old. (Vasileff August 12, 1987 letter). On August 25, 1987 Dr. Vasileff reported that Employee complained of back pain, but no leg pain. Because of no leg pain, Dr. Vasileff believed continued conservative care was appropriate. Employee requested narcotics for the pain, but Dr. Vasileff refused to prescribe them. (Vasileff Physician's Report August 27, 1987).


At Insurer's request Employee was examined by Christopher Horton, M.D., on August 31, 1987. Dr. Horton thought Employee had an extradural filling defect impinging on the nerve root. He thought Employee had a herniated nucleus pulposus at L5‑Sl, and that he should see William Reinbold, M.D., for his problem. Dr. Horton did not think conservative care was appropriate; surgery was needed. Dr. Horton thought Employee was essentially unemployable at that time. (Horton August 31, 1987 letter).


On September 3, 1987, Employee was seen at Humana Hospital. Dr. Behymer's admission report states that Employee's back problem "was exacerbated a couple of days ago when he had a fall at home, where he slipped and went down on both knees."


Employee was seen at the Emergency Room of Providence Hospital on September 11, 1987 by John Hanley, M.D. The Emergency Room Note of that date states, "Reportedly is scheduled for back surgery two weeks from now. . . . He was lifting some bags earlier today and suffered the acute onset of low back pain. . . ." Dr. Hanley prescribed Demerol, Vistaril and Mepergan Fortis.


Dr. Reinbold performed a laminectomy of the L-5 S-1 area on September 29, 1987. (Procedures Report, September 29, 1987).


On October 19, 1987, Employee was admitted to Providence Hospital under Dr. Horton's care in Dr. Reinhold's absence. The admission summary states:

"[H]e was doing relatively well until he tripped on a carpet today landing on his knees and hand and developing severe pain in his low back region . . . . He states that the pain is quite similar to the pain he had prior to surgery but is more severe than he ever had before . . . . Additional history of note is that . . . there was at least one episode in which he had been found to have probably altered a prescription given to him for Mepergan Fortis a couple of years ago. . . .


Insurer controverted Employee's medical benefits on October 27, 1987, retroactive to October 18, 1987, alleging Employee sustained a new injury or aggravation.


Employee saw Dr. Horning on December 2 and 8, 1987 for flare up of pain symptoms. Dr. Horning noted in his chart notes for both those visits that Employee's car had been stuck in the snow when he left the hospital after his low back problems in late September 1987. He had to push it out of the parking lot and experienced increased pain.


In his December 16, 1987 chart note Dr. Horning indicated Employee complained of increased pain and "buckling of both legs."


In his January 5, 1987, chart note Dr. Horning recommended Employee see a psychologist for his chronic pain complaints. Employee returned to Dr. Horning on January 20, 1987, Dr. Horning stated in his chart note for that visit that Employee had started on a trip to Europe, but turned around when he got to Seattle, Washington because of his pain problems. Dr. Horning referred Employee to Paul Craig, M.D., recommended a back rehabilitation program, and changed Employee's prescriptions.


We have no medical reports after that date. Employee testified at the March 9, 1988, hearing that he has taken physical therapy at Humana Hospital which has been paid for by the Veteran's Administration. He has not consulted a psychologist as recommended by Dr. Horning. He is still taking a substantial amount of medication. Employee has other medical problems unrelated to his injury for which he also takes medication.


Employee is adamant that his back problems relate to his industrial injury. He testified quite sincerely that the subsequent incidents occurred because of his industrial injury.

FINDINGS OF FACT AND CONCLUSION OF LAW

AS 2S.30.012 provides:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. if approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employe for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


We first question whether we have the jurisdiction to approve the release of medical benefits when a claim comes under this chapter. Under the above statute we can approve the release of compensation, but that term has a distinct and separate definition from medical benefits. AS 23.30.265(8) and (20).


8 AAC 45.160(a), (d), and (e) provide:

(a)The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability. Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.

. . . .

(d)The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved. Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.

(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests. In addition, lump‑sum settlements of board‑ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the employee's best interests.


Regarding settlements, Professor Larson recommends:

Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system. If one thinks of a compensation claims a & private, personal, adversary money claim against the particular employer and his insurance carrier, one will go to conclude , as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth. What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public. The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief. To this end, the public has enacted into law a scale of benefits that will forestall such destitution. It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a Potential public burden. The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.

. . . .

As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial oases where there is serious doubt whether fundamental conditions of liability can be established. But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation. If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue. This is the Board’s job.

(Emphasis added). 3 A. Larson, Workmen's Compensation Law Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


Concerning what should be included in a release Professor Larson states:

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum. After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 8.2.59, pp, 15‑571 to 15‑572,


The parties contend that "[i]t is a rare circumstance when both parties not only agree on settling their case but cooperate fully in obtaining approval." Our records reflect otherwise. For example in 1987 we received over 1,000 agreed settlements. In that year we approved 1,006 agreed settlements. On an initial review of the over 1,000 settlements, only 174 were denied.
 Thus the vast majority of these agreed settlements are approved. (Exhibit A attached). Of the agreed settlement filed with us, it is rare that the parties are not working together to secure our approval, and usually as quickly as possible. In fact one of the problems in this system is the concerted efforts by the parties to settle cases. Professor Larson states:

[Practically everyone associated with the system has an incentive--at least a highly visible short‑term incentive‑‑to resort to lump‑summing, The employer and the carrier are glad to get the case off their books once and for all. The claimant is dazzled by the vision of Perhaps the largest sum of' money he has ever Seen in one Piece, The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments. The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement. Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury? it should be the administrator, but even he all too often is relieved to get the case completely removed from his docket. With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.

The only solution lies in conscientious adminstration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id. at Section 82.71, pp. 16‑595 to 15‑596.


Given this framework, we conclude that when the evidence available to us at the time we consider a proposed agreed settlement is equally balanced or preponderates in the employee's favor, we should not approve a settlement as in the employee's best interest if it does not appear to adequately compensate the employee for the benefits due as a result of his injury. Judging the adequacy and best interests of an employee's request to release future medical benefits is especially difficult, particulary when we have no evidence from which we can determine what his future medical care might entail or cost.


In this case we find that the evidence before us is at least equally balanced on the issue of compensability. Based on the evidence of record, we find that Employee was injured in the course and scope of his employment on July 30, 1986. We find that injury produced the need for surgery on September 29, 1987. We find that Employee continues to suffer problems as a result of that injury and surgery. While there have been subsequent events that have caused the condition to flare‑up, the evidence at this time does not support a conclusion that the problem is Dot the continued result of the injury.Alaska Pacific Assur. Co. v. Turner, 611l P.2d 12 (Alaska 1980).


There is some evidence of record that could make us question Employee's truthfulness and candor. However, we must rely upon Defendants' assertion that they can present evidence to make us doubt Employee's veracity about the initial incident and subsequent events. We are troubled by this because it appears Defendants have not always been precise and accurate.


While the first settlement is not before us, it does appear the adjuster did not accurately compute Employee's compensation rate, nor fully inform him that the rate of pay at the time of injury would not necessarily be the basis to determine his compensation rate. Employee apparently relied upon the adjuster's representations in initially settling his claim.


At the time of the first settlement, we were not advised that the rate issue could be disputed. The agreed settlement merely states Employee earned more after his injury than he earned at the time of injury. While this may be a true statement, that is not the only criterion to determine gross weekly earnings and possible permanent disability benefits.


Defendants now assert that if the merits of the claim were heard they would produce evidence damaging to Employee's claim. Quite frankly without more evidence of record, we are unwilling to rely upon these representations to conclude that it is in Employee's best interest to waive future medical care.


First, we find the evidence at this time is at least equally balanced on the possibility of Employee prevailing on his claim. Second, it appears Employee has substantial medical problems. We have no evidence of record from which we can determine what Employee's future medical care will cost. We have no evidence that the Veteran's Administration will continue to pay for all of Employee's care for his back condition. Treatment at a pain clinic and by a psychologist has been recommended but not sought. Employee takes a substantial amount of medication, While he may be legally competent we question his ability to fully appreciate the ramifications of his actions in seeking settlements. Finally, Employee is adamant that his problem is the result of his injury. Tinder these circumstances, we find it is in Employee's best interest to pursue this matter to a full hearing and determination by us if necessary rather than settle his claim.

ORDER

The parties' request for approval of the proposed agreed settlement is denied and dismissed.


DATED at Anchorage, Alaska this 12th day of May 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed,

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lyle Broughman, employee/applicant v. Anchorage Daily News, employer, and Associated Indemnity, insurer/defendants; Case No. 615164; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May, 1988

Clerk

SNO

� This information was buried in two inches of documents submitted with the first agreed settlement. Perhaps it was overlooked by the adjuster as it apparently was by us at the time of approving the first agreed settlement.


� Of the 174 denied settlements, some of them may have ultimately been approved after we received additional information or after modification. Therefore, they would actually be a part of the 1,006 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.


� We do not mean to imply it was an intentional misrepresentation. We can understand that the adjuster may have overlooked the information or truly believed Employee was only entitled to use his wages at the time of injury to compute the compensation rate. However, the multitude of Supreme Court opinions on the issue demonstrate that it is not a clear�cut matter, and more care should have been taken in dealing with an unrepresented claimant in disclosing the possibility of a dispute.








