ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802
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)
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Applicant,
)
AWCB Case No. 624168



)
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v.
)



)
Filed with AWCB Juneau
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)



)


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)
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)



)


This claim for temporary total disability (TTD) compensation, a compensation rate adjustment, interest, and attorney's fees and costs was submitted for decision on written briefs in Juneau, Alaska. Employee is represented by attorney Patrick E. Murphy. Defendants are represented by attorney Michael A. Barcott. We met in special session to consider this claim on 27 May 1988, and the record closed on that date.


Employee graduated from college in 1982 with a Bachelor of Arts degree in general studies. He gained experience with explosives and heavy equipment maintenance and operation from 1983 through 12 August 1986 when he went to work as a chuck tender for Employer. A chuck tender assists the driller in drilling holes for explosives. This involves moving and operating a tracked drill rig which is powered by a compressed air generator. Employee described this activity as very heavy work which often requires working on steep and uneven terrain. (Employee dep. pp. 29‑34.) Employee has been licensed as a powderman. in Washington, Oregon, and Alaska since 1984.


On 14 November 1986, Employee was working at Greens Creek, near Hawk Inlet, in deep snow. He slid down a hill striking and injuring his right kneecap. The injury was described as "bilateral bipartite patella, with secondary significant trauma to the patella...." (Peter Taylor, M.D., chart note 24 November 1986.)


During the period 4 February 1987 through 7 May 1987 (13 weeks, one day) Employee worked in a training position in an insurance company office which is run by Employee's brother. Employee testified he went to the office around 10:00 a.m. each day and stayed for about two hours. (Employee dep. p. 12.) Employee testified his training consisted of talking to other employees about the business and making "cold calls". He was never interested in becoming an insurance agent so did not have a serious attitude about the job. (id. at 12‑13.) It is not disputed that Employee earned $517.37 from commissions during this employment. Employee was not paid a salary in addition to the commissions. Employee stated: "I was just trying to get a few extra dollars before I healed up and could go back to work." (Id. at 13.)


Insurer and Dr. Taylor referred Employee to Dr. Larson for an examination. on 11 March 1987, Dr. Larson wrote to insurer.

I am in receipt of your letter of February 23, 1987, concerning Torn Hubbard. I will include a copy of his office visit for your records. am not certain as to whether or not Mr. Hubbard has returned to work, but my impression is that he would be able to do so but with some restrictions. He is still having symptoms in his right patellofemoral joint and it would be in his best interest to not to have kneel, squat, or climb more than infrequently. He has been started on a vigorous ‑rehabilitation program, and I feel that his prognosis is good for returning to his pre‑injury status possibly within 3 to 6 months.


Employee was released to return to work as a chuck tender, without restrictions, on 15 June 1987. (Roger Larson, M.D.,
 letter of 10 June 1987.) Employee returned to work at his old job with Employer on that date.


Employee was paid TTD compensation from 15 November 1986 to 14 March 1987 at the rate of $430.90 per week based upon his combined 1984 and 1985 earnings of $68,874. This yields a gross weekly earnings (GWE) of $688.74 when the formulation in AS 23.30.220(a)(1) is applied. (Compensation Report, 4 December 1986.) On 23 March 1987 Insurer learned that Employee was working at the insurance company office and controverted payment of further TTD compensation.


Employee seeks a compensation rate adjustment under AS 23.30.220(a)(2) based upon his earnings at the time of injury, including the value of room and board. Employee estimated the value of the meals supplied by Employer to be $35 per day. (Employee dep. p. 52.) Employee also seeks disability compensation for the period he was not paid before he returned to work for Employer, 15 March 1987 through 14 June 1987, as well as interest, attorney's fees and costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Compensation Rate
AS 23.30.220 provides in pertinent part:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


AS 23.30.265 provides in part:

(15) "gross earnings" means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not taxable to the employee during the pay period; the value of room and board to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earning above the Alaska average weekly wage at the time of injury may not be considered;


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should he used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the workers' wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985) , the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) . See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986).By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under AS 23.30.220 (a) (1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In order to determine if Employee is entitled to compensation rate adjustment under AS 23.30.220(a)(2) , we apply the analytical framework formulated in 'Taylor to the facts of this case.


The first step of the analysis is to compare Employee's wages as computed under AS 23.30.220(a)(1) with his wages at the time of his injury. As indicated above, Employee's GWE is $688.74, based upon his income from the two calendar years preceding the year of his injury. Employee began working for Employer on 10 August 1986 and earned $9,760 during the thirteen‑week, five‑day period through the date of his injury, 14 November 1986. We calculate Employee's GWE at the time of injury to be $711.67. ($9,760 divided by 13.714285 = $711.67)


The second step in the analysis is to determine if there is a substantial difference between Employee's wages as computed under AS 23.30.220(a)(1), $688.74, and his wages at the time of injury, $711.67. We find that the difference between those figures is not substantial. The difference is only about three percent, hardly a substantial difference, especially considering that Employee would only have to work just over one hour at his overtime rate of $19.50 per hour, to earn the difference.


Employee argues that we should include the value of room and board, which Employee asserts is approximately $35 per day, when calculating Employee's wages at time of injury. We disagree. We find it would not be appropriate to consider the value of room and board in this case because of the definition of "gross earnings" contained in AS 23.30.265(15). The definition, quoted above, states that the value of room and board is not to be considered if that value would raise the employee's GWE above the Alaska average weekly wage at the time of the injury. The Alaska average weekly wage for 1986 was $557. (AWCB Bulletin No. 85‑09, 9 December 1985.) Employee's earnings, as computed under AS 23.30.220(a)(1) and as computed at the time of injury, exceed the $557 figure.


Because Employee's wages at the time of injury were not substantially greater that his earnings computed under AS 23.30.220(a)(1), we find that no compensation rate adjustment is warranted. This conclusion is supported by the information supplied by Employer on the hours worked and earnings of a comparably situated chuck tender. Employee would have earned an average of about $345 per week (excluding room and board) during the period he was disabled. Employee's claim for a compensation rate adjustment is denied and dismissed.

Disability Compensation
The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.


AS 23.30.200 provides for the payment of temporary partial disability (TPD) compensation. It states:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employees' spendable weekly wages before the injury and the wage‑earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


AS 23.30.210 provides:

In a case of partial disability under... AS 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee. If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


While recuperating from his knee injury, Employee worked in his brother's office selling insurance on a commission basis only. This fact is evidence that Employee had some wage‑earning capacity during the period he was unable to return to work at his regular job with Employer. Because Employee had some earning capacity from another employment, we find that he is entitled to TPD compensation form 4 February 1987, the date Employee started working in the insurance company office.


Defendants assert that because Employee earned about $39.37 per week working only two hours per day, he could have earned much more if he had worked full time. We find no evidence in support of that assertion. we have no way of knowing if four times the number of hours would have increased Employee's commission 400% or even if Employee was able to work a 40‑hour week. AS 23.30.210 provides that the wage‑earning capacity of an employee is determined by actual earnings, unless those earnings do not "fairly and reasonably" represent the earning capacity. We have no evidence that the actual earnings do not represent Employee's wage earning capacity before he was released by his physician to return to work at his regular employment. We find, therefore, that Employee's wage earning capacity was $39.37 per week from 4 February 1987 and continuing through 14 June 1987 when he returned to work for Employer.


We compute Employee's TPD compensation rate to be $401.93 In accord with the following. The spendable weekly wage (SWW) in 1986 of a married employee with four dependents who earns $688.74 per week is $538.63. The SWW is $36.21 for a similarly situated employee earning $39.37 per week.
 The TPD compensation rate is 80% of the difference between the SWW after the injury, $36.21, and the SWW before the injury, $538.63. ($538.63 ‑ $36.21 = $502.42 x .8 = $401.93.)


In summary, Employee is entitled to TPD compensation from 4 February 1987 through 14 June 1987 at the rate of $401.93 per week. Defendants paid TTD) compensation at the rate of $430.90 through 14 March 1987. The small overpayment created by this retroactive rate adjustment is to he recouped from the TPD compensation due. Defendants are entitled to credit for the TTD paid from 4 February 1987 through 14 March 1987.

Interest

The Alaska Supreme Court in Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (27 January 1984) stated that "a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 per cent a year and no more on money after it is due, from the date it should have been paid."


Defendants have controverted the payment of compensation and we have determined that compensation is due. Defendants are responsible for the payment of interest at the rate of 10.5 per cent a year on the net additional compensation we have awarded. Rawls.

Attorney's Fees and Costs

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim a‑re not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


Employee seeks an attorney's fee of $5,401 for 49.1 hours of work at $110 per hour. Defendants object to the amount of time expended by Employee's attorney in briefing the issues; in excess of 24 hours for the initial brief,
 and in providing other services. Defendants assert that a reasonable fee would be 22 hours at $110 per hour.


Defendants controverted disability compensation and terminated benefits in March 1987. We find that Defendants are responsible for Employee's attorney's fee under AS 23.30.145(a). We calculated the minimum fee to be about $663.


The attorney's fee may be allowed only on the amount of compensation controverted and awarded. AS 23.30.145(a). When determining the amount of the fee we are to consider the nature, length and complexity of the services performed by the attorney, and the benefits the Employee received from those services.


Mr. Murphy has represented Employee since June 1987. The services provided were not unduly complex and were not unusual. Employee's disability compensation was terminated before Employee was released to return to work for Employer and Mr. Murphy represented Employee vigorously. Mr. Murphy prepared a very thorough and well organized hearing brief. Mr. Murphy participated in conferences with Employee and others, drafted pleadings and correspondence, attended two preheating conferences, participated in the taking of one deposition, researched the law and facts, and prepared a comprehensive brief and a short reply brief. Mr. Murphy was successful in obtaining an additional period of disability compensation for Employee. We did not award the increase in compensation rate, to about $582 per week, as Employee requested. Mr. Murphy was about 50% successful in obtaining the benefits sought.


We may award attorney's fees only on the amount of compensation controverted and awarded. We find that Employee is entitled to an award of attorney's fees in excess of the statutory minimum fee, but not in the amount requested. An award in excess of the minimum fee is warranted in view of the amount of time expended and the relatively low statutory minimum fee, and in order to assure the availability of competent counsel to represent claimants before the Alaska Workers' Compensation Board. Because Mr. Murphy was only about 50% successful in obtaining the benefits Employee sought, we will award 50% of the amount requested. Therefore, we find Employee is entitled to an attorney's fee of $2,700.50. This amount is generally consistent with Defendants' estimate of a reasonable fee.


Employee itemizes costs totaling $262.91 for Employee's deposition, long distance telephone calls, and copies. He requests that Defendants pay tax at the rate of 4% on the attorney's fee awarded.


AS 23.30.145(b) authorizes the award of litigation costs when the payment of compensation has been resisted. We find Defendants are responsible for the payment of Employee's reasonable costs. 8 AAC 45.180 (f) authorizes us to award the cost of the deposition and the long distance telephone calls. Copying charges and tax are not included under section 180(f) but we have previously held that this list is neither all inclusive nor meant to be restrictive. We may still award other costs on a cost‑by‑cost basis if they are reasonable and necessary. Evans v. Hill Construction, AWCB D&O No. 86‑0035 (30 January 1986).We find the costs of copying documents and tax to be both reasonable and necessary. Defendants are responsible for Employee's costs of $262.91 and 4% tax on the attorney's fee.

ORDER

1. Employee's claim for a compensation rate adjustment is denied and dismissed.


2. Defendants shall pay Employee temporary partial disability compensation at the rate of $401.93 for the period 4 February 1987 through 14 June 1987.


3. Defendants shall pay interest at the rate of 10.5 per cent on all compensation awarded.


4. Defendants shall pay Employee's attorney fee of $2,700.50.


5. Defendants shall pay Employee's costs of $262.91 and tax at the rate of 4 per cent on the attorney's fee awarded.


DATED at Juneau, Alaska this 7th day of June, 1988

ALASKA WORKERS' COMPENSATION BOARD

/s/ Lawson N. Lair
Lawson N. Lair, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

LNL:Spl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas P. Hubbard, Employee/Applicant v. South Coast, Inc., Employer; and Eagle Pacific Insurance Company, Insurer/Defendants; Case No,. 624168; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 7th day of June, 1988.

Clerk

SNO

� Dr. Larson is an assistant professor of orthopaedics arid director of the sports medicine clinic at the University of Washington.


� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(2) are both premised on the worker' s historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.





� The SWW figures are taken from the 1 98 6 Weekly Compensation Rate Tables, publishes annually by the State of Alaska Department of Labor, Division of Workers' Compensation.





� We are unable to determine precisely how much time was expended because different types of work were combined.








