ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

DONALD E. SCOTT, JR.,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 802704



)
AWCB Decision No. 88-0203


v.
)



)
Filed with AWCB Anchorage

ROY E. STRAUB,
)
July 29, 1988

d/b/a RENT A WRECK,
)

(Uninsured)

)



)


Employer,
)



)

AARON, INC.,
)

(Uninsured)

)



)


Employer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) and temporary partial disability (TPD) benefits, medical costs, attorney's fees, penalty, interest and transportation expenses in Anchorage on June 22, 1988. Employee is represented by attorney Chancy Croft. Neither employer appeared. However, under 8 AAC 45.070 we decided to go forward with the hearing. We left the record open to give Employee an opportunity to submit additional medical documentation. The record closed on July 6, 1988.

SUMMARY OF FACTS

Employee injured his elbow and upper arm on January 14, 1988. Though in pain, he worked until February 12, 1988. He then made an appointment with David Kyzer and was examined on February 18, 1988.
 Dr. Kyzer's February 18 chart notes describe the accident and the doctor's diagnosis:

In mid‑January 1988 he was putting up a wall framed out, individuals were carrying it, it weighed several hundred pounds. An individual carrying one end of it dropped it. He had his elbows flexed, shoulders approximately 90 degrees as this fell. Since that time he has had continuing pain along the brachioradialis and in the region of his elbow joint posteriorly, medial and lateral to the olecranon. The swelling has been noted. He has been seen by Doctor Hadley.
 Objectively, he has full range of motion at the elbow joint. He has some tenderness around the brachioradialis. I can palpate some effusion in the joint posteriorly, but he is otherwise neurovascularly intact. X‑rays are negative for fracture. . . . I am concerned he may have (an) osteochondral cartilage damage that could be causing this effusion . . . . Assessment: I believe he has pulled some of the origin of his common flexors which would fit with the pattern of injury with his wrist hyperextended at the time of injury.

Dr. Kyzer prescribed Disalcid (an anti‑inflammatory) and restricted Employee from heavy lifting and pronation/supination movements for one month.


Employee testified Dr. Kyzer released him to work but with weight restrictions. Employee continued to receive treatment and was returned to work with no restriction on March 10, 1988. He next was examined by Dr. Kyzer on March 22, 1988.
 Employee reported a continuing problem; so Dr. Kyzer prescribed an air splint used in "tennis elbow" cases. on April 21, 1988 Dr. Kyzer recommended that Employee stop working. The doctor released Employee to work without lifting restrictions on June 2, 1988.


Employee apparently requests benefits from both Roy Straub and Aaron, Inc. He testified that Straub was buying the Rent‑a‑Wreck business form Aaron, Inc. However, Employee asserted that at the time of his injury, Aaron, Inc. was still doing all the business's book work and writing all paychecks. Employee further testified. "Roy [Straub] had to ask permission to do anything concerning the company, as far as charging things, buying things, selling things; he was purchasing it but [Aaron, Inc. was] still in control of the whole company, as far as I know."


Employee requests TTD benefits from February 13, 1988 to February 24, 1988, and from April 21, 1988 to June 2, 1988, TPD benefits from February 25 through April 21, 1988, medical costs, transportation costs, attorney's fees, penalty and interest.

FINDINGS OF FACT AND CONCLUSIONS Of LAW
I. TTD and TPD Benefits

We must first determine whether Employee is disabled and, if so, the nature and extent of Employee's disability.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits 'at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some ‑ kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Based on Employee's testimony and Dr. Kyzer's medical reports, we conclude Employee was totally disabled from working between February 13, 1988 and February 24, 1988, and between April 21, 1988 and June 2, 1988. Employer shall pay TTD. benefits for this period.


Under our workers' compensation law, an employee's TTD compensation rate is based on gross weekly earnings (GWE) which are computed by dividing by 100 the gross earnings from the two calendar years preceding the year of injury. AS 23.30.220(a)(1). Accordingly, Employee's TTD rate for his 1988 injury is based on his earnings in 1986 and 1987. We have 1987 tax documents but none for 1986. Without this basic information (1986 earnings), we are unable to compute a TTD rate. Under AS 23.30.175 (a), Employer shall pay the minimum, $110 weekly, for the above periods until we got the necessary earnings documents to calculate Employee's TTD compensation rate. We will make this calculation as soon as the 1986 earnings documents are submitted.


As noted, Employee apparently requests that we find both Roy Straub and Aaron, Inc. jointly liable for Employee's workers' compensation benefits. Employee has provided us with his perception that at the time of his injury Aaron, Inc. still exercised a lot of control over the operations of Rent‑A‑Wreck. This claim may constitute what Professor Larson calls a joint employment relationship. See 1C Larson, The Law of Workmen's Compensation §48.40 (1986). However, without more evidence on the legal relationship between the parties, we hesitate to find Aaron, Inc. liable at this time. However, we will consider finding Aaron, Inc. liable once we get more substantial evidence. For now, Roy Straub is the liable employer.


As noted, Employee also requests TPD benefits for the period February 25, 1988 to April 21, 1988. During this time, Employee worked under a weight lifting restriction from Dr. Kyzer. However, we are unable to determine the decrease in Employee's earning capacity and to otherwise resolve the TPD benefits until we get the 1986 tax information. AS 23.30.200. We retain jurisdiction to decide this issue when the necessary information is submitted.

II. MEDICAL BENEFITS

Employee submitted documentation and testified that he has incurred unpaid medical bills totaling $1,231.76. AS 23.30.095(a) requires Employers to pay medical costs related to on‑the‑job injuries. We have found his claim compensable and award medical benefits related to Employee's elbow injury. Employer shall pay $1,231.76 in medical costs and other work‑related costs which may occur.

III. PENALTY AND INTEREST

Employee requests that we order Employer to pay a penalty (apparently under AS 23.30.155(e)) and interest. We have found Employer liable for TTD benefits which were not paid when due, and Employer did not show up to attempt to excuse non‑payment. Therefore, we award a penalty on all TTD benefits not paid.


Employee also requests interest. Under Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), we award interest an the compensation awarded here.

IV. ATTORNEY'S FEES AND COSTS

Employee requests minimum statutory attorney's fees under AS 23.30.145.(a). We find he retained an attorney who was successful in prosecuting his claim. Accordingly, we award the requested fees on the TTD benefits we have awarded.


Under AS 23.30.145(b) we can award reasonable attorneys fees when an attorney assists an employee in obtaining medical benefits. In addition, 8 AAC 45.180(d) requires that when we set this fee, we must consider the nature, length and complexity of the attorney's services, and the resulting benefits.


In this case, we find the attorney's services were relatively simple, short and uncomplicated, and the resulting medical benefits were comparatively small. Therefore, we conclude that a reasonable fee here is the statutory minimum fee set forth in AS 23.30.145(a).


Employee also requests reimbursement for transportation costs which he testified he incurred. Under 8 AAC 45.180, we award these costs which total $58.20.

ORDER


1. Employer shall pay Employee TTD benefits, medical and transportation costs in accordance with this Decision,


2. Employer shall Pay attorney's fees in accordance with this Decision.


3. We retain jurisdiction to determine Employee's TTD compensation rate, his TPD rate and whether Aaron, Inc. is jointly liable for the benefits awarded under this claim.


Dated at Anchorage, Alaska, this 29th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ Jacqueline S. Russell
Jacqueline Russell, Member

MRT/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald E. Scott, Jr., employee/applicant; v. Roy E. Straub, d/b/a Rent‑a‑Wreck (uninsured) employer; and Aaron, Inc., (uninsured), defendants; Case No. 802704; dated and filed in the office of the Alaska workers’ Compensation, Board in Anchorage, Alaska, this 29th day of July, 1988.

Clerk

SNO

� Employee testified that Roy Straub told him that the business had no workers' compensation insurance and that unless he was willing to work under this condition, Straub would have to let him go. Employee continued to work and then was injured. He told Straub he would "give it two weeks" to heal. When the pain persisted Employee sought medical treatment.





� Dr. Hadley's reports were not submitted into the record.


�Dr. Kyzer's chart notes for this date indicate Employee was examined by George Wichman, M.D., sometime during the previous week. We do not have Dr. Wichman's report in our file.








