ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

SANDY M. CAPLES,
)



)


Employee,
)
INTERLOCUTORY


Applicant,
)
DECISION AND ORDER



)
AWCB Case no. 700245


v.
)
AWCB Decision No. 89-0194



)

VALDEZ CREEK MINING,
)
Filed with AWCB Anchorage



)
August 3, 1989


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


Employee requests reinstatement of temporary total disability (TTD) benefits, penalty, and a referral under AS 23.30.250 of Defendants to the Attorney General’s Office. The parties agreed that our decision could be based on the written arguments and the documents in our file. Employee is represented by attorney William Soule. Defendants are represented by attorney Julie Bryant.  Employee’s reply brief was received July 17, 1989, and the record closed. The issue was ready for determination when we next met on July 26, 1987.

ISSUES

1. Does Employee have the right to have his attorney present and the proceedings videotaped during an examination by Defendants’ choice of physicians and during educational testing?

2. May Defendants suspend time-loss benefits when Employee refuses to submit to medical and psychological examinations unless his attorney is present and the proceedings are video-taped.

3. Does the suspension of benefits in this case warrant a referral to the Attorney General’s Office under AS 23.30.250?

SUMMARY OF THE CLAIM HISTORY AND ARGUMENTS


It is undisputed that Employee slipped and fell on January 5, 1988, in the course and scope of his employment. He suffered injuries to his neck, back, arms, shoulder and legs. Defendants accepted the injury as compensable, and TTD benefits have been paid from January 7, 1987 to sometime in May 1989. (January 19, 1988 Compensation Report).


Over the course of recovering from his injury, Employee has selected several different physicians to treat him. He eventually came under the care of J. Michael James, M.D. (James February 7, 1987 chart note). In February 1987 and again in September 1987, Dr. James asked Lawrence Dempsey, M.D., to evaluate Employee to determine if surgery was appropriate. (James September 10, 1987 letter). Although we do not have a report from Dr. Dempsey, according to  Dr. James’ chart note of April 7, 1988, Employee had surgery consisting of an anterior discectomy and interbody fusion.


In his September 22, 1988, chart note Dr. James indicated Employee was unlikely to be able to return to work as a truck driver. The last medical information in our file is Dr. James’ November 10, 1988, chart note which indicated Employee’s fusion is solid, but he still suffered from sensory and motor deficits, persistent neck pain, and tendinitis. Dr. James indicated Employee was medically stable with a 15 percent permanent impairment of the whole man. Dr. James indicated the physical capacities evaluation which he had completed in September 1988 still accurately reflected Employee’s limitations.


Under former AS 23.20.041 Defendants assigned Barbara Peterson, a vocational rehabilitation provider, to assist Employee in returning to suitable gainful employment apparently because Dr. James indicated Employee could not return to work as a truck driver. On April 27, 1989, Peterson wrote to Employee to advise him of appointments scheduled by Defendants.
 He was to see Dr. James on may 4, 1989 for a follow-up medical appointment and a meeting with the vocational rehabilitation providers. On May 6, 1989, he was to see Dr. Merkel for an employer medical examination (EME) consisting of ergometric strength testing. On May 10, 1989, he was to see Paul Craig, Ph.D., for educational testing.


Employee would not attend these examinations unless his attorney and a video camera or court reporter was present. Employee’s attorney directed a court reporter to attend the examination by Dr. James. Dr. James refused to perform the examination under these circumstances. Dr. Merkel’s assistant would permit the attorney to be present, or in his absence, a video camera during the examination.
 However, Employee’s attorney would not be allowed to interrupt the testing procedures as they are prescribed by Ergometric, Inc., as protocol, and interruptions could affect the test results. (Farrell May 12, 1989 Memorandum). Dr. Craig’s educational assessment include “structured one-on-one questioning”, and dr. Craig would not allow either Employee’s attorney or a video camera to be present. (Employee’s Hearing Brief, p. 4). Dr. Craig stated that the validity of the tests would be destroyed by having an attorney present.
 (Defendants’ Hearing Brief, p. 12).


Employee contends that he did not refuse to participate in the defense-scheduled examinations. He argues it was the examiners who refused to perform the examinations. Therefore, Defendants; controversion under AS 23.30.095(e) is invalid. Employee seeks the reinstatement of compensation benefits as well as penalties, attorney’s fees, and legal costs.


Employee contends that due process requires the opportunity for his attorney and a video camera or court reporter to be present at defense-requested examinations to protect his right to counsel and privacy. He contends the examiners selected by Defendants are acting in an adversarial role and are defense experts. He believes a defense expert has no right to ask questions that could not be asked over objection by the defense attorney or that are irrelevant. Employee argues under Langfeldt-Haaland v. Saupe Enterprises,       P.2d      , (No. 3415) (February 17, 1989, Alaska), applies equally to the examinations performed in workers’ compensation claims.


Employee also contends that as Dr. Craig is not a physician or surgeon, Employee has no obligation to attend his examination or take any tests.


Finally, Employee contends defendants controverted his claim without grounds and in bad faith. Therefore he seeks a 20 percent penalty under AS 23.30.155(e), and asks that under AS 23.30.250 the Board refer Defendants to the Attorney General’s office because they made an intentional misrepresentation in order to deprive Employee of his benefits.


Defendants argue Dr. James is Employee’s treating physician and, therefore, their request that Employee return to him for follow-up care is not an EME. Accordingly, Saupe does not apply. Defendants contend the examinations were scheduled by the vocational rehabilitation provider under AS 23.30.041 as part of the full evaluation. Thus, the question becomes whether Employee can impose conditions on medical evaluations necessary to the rehabilitation process. Defendants argue the workers’ compensation system is to be a simple speedy remedy and permitting attorney’s to attend medical examinations slows the process since many doctors refuse to perform examinations under these conditions. Furthermore, the Board prefers written medical reports and introducing video-tapes of the examinations is contrary to our regulations. Finally, Defendants argue that there are many safeguards built into the workers’ compensation system that protect Employee’s due process rights and make the participation of attorneys and video cameras unnecessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


At the time of Employee’s injury AS 23.30.095(e)
 provided:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer. No fact relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination is privileged, either in the hearings provided for in this chapter or an action to recover damages against an employe who is subject to the compensation provisions of this chapter. If an employee refuses to submit to any examination provided for in this section, the employee’s right to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .


Because Defendants contend the examination was part of the rehabilitation process under former AS 23.30.041
, we also consider the relevant portions of that section. Former AS 23.30.041(c) and (d) provided:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. . . .

(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations;

(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;

(2) whether the employee can return to suitable gainful employment without the rehabilitation plan;

(3) the cost of the rehabilitation plan, including all costs to be incurred by the employer during the rehabilitation plan, and an estimate of whether the continuing benefits and compensation due to the employee under this chapter after the conclusion of the rehabilitation plan will be more or less than the benefits and compensation payable to the employee under this chapter if a rehabilitation plan is not implemented.


Former AS 23.30.041(h) provided:

Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed by the parties results in forfeiture of disability compensation for the period the refusal continues. However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal . . . the employee shall receive a lump-sum payment of 25 percent of the compensation forfeited by the employee. . . . The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.


The issue of Employee’s cooperation with the rehabilitation process was decided by the Rehabilitation Administrator’s designee (R.A.) on June 23, 1989. The R.A. stated:

Regarding the medical aspects of Employee’s case, while he may have insisted on having his attorney and a video camera present, there was no physical impediment that prevented the doctors from conducting their examination. Employee appeared and was willing to be examined. Regarding whether or not it was appropriate for Employee to have his attorney and a video camera present, this is a legal question better answered by the Alaska Workers’ Compensation Board. I defer to their expertise.

Order

Employee has cooperated with vocational rehabilitation.

Caples v. Valdez Creek Mining, Inc., AWCB Decision No. 89-7040 at pp. 8-9 (June 23, 1989).


Defendants appealed the R.A.’s decision. Employee has requested an opportunity for an in-person hearing on this appeal. (Affidavit of Readiness, July 7, 1989). Defendants object to the hearing on the appeal being held until such time as we have ruled on the employee’s right to have his “attorney . . . videotape Independent Medical Evaluations under the Alaska Workers’ Compensation Act . . . .” (Affidavit of Opposition to . . . Hearing, July 13, 1989).


Defendants’ arguments in their hearing brief are not just on Employee’s right to have his attorney present at the EME, but also on Employee’s right to have his attorney present at medical evaluations that are being done in connection with the evaluation process under AS 23.30.041. We find that the R.A. determined Employee cooperated with the section 41 rehabilitation process, even though no medical evaluations were performed. Our preliminary review of the arguments and record indicate that the facts of this case inextricably bind the EME issue to the rehabilitation issue. Therefore, we may have to review the R.A.’s decision in order to resolve the dispute.
 However, employee has requested an opportunity to have an in-person hearing on the review the R.A.’s decision.


It appears the parties’ efforts to segregate this issue into two separate proceedings results, in effect, in our issuing an advisory opinion on AS 23.30.095(e). However, that is not our function. AS 23.30.110(a). Because it is necessary to schedule a hearing to review the R.A.’s decision, we find it is appropriate to hear Employee’s application at the same time. We can hear all the issues at one time and, if necessary, be able to address Employee’s EME rights in conjunction with the vocational rehabilitation process.


We are concerned about the delay in this case, and want to assure that this issue is heard as quickly as possible. Because an affidavit of objection was filed in response to employee’s request for a hearing on the appeal of the R.A.’s decision, a prehearing must be held. 8 AAC 45.070. Our file reflects the prehearing is scheduled for August 7, 1989. The parties and prehearing officer are directed to set a hearing date that is no later than August 25, 1989, is selected.

ORDER

We defer ruling on Employee’s application at this time. We retain jurisdiction to decide the claims made in that application until we have heard the appeal of the Rehabilitation Administrator’s decision. We direct the parties and prehearing officer to set a hearing date that is no later than August 25, 1989.


DATED at Anchorage, Alaska this 3rd day of August, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ D.F. Smith
Darrell Smith, Member

RJO:rjo/sno

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sandy Caples, employee/applicant, v. Valdez Creek Mining, employer, and Alaska National Insurance Company, insurer/defendants; dated and filed in the office of Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of August, 1989.

Clerk

SNO

� A Controversion Notice dated May 15, 1989, controverting TTD benefits was received May 17,1989. However, no Compensation Report in accordance with AS 23.30.155 indicating that TTD benefits stopped is in our file. Employee alleges his TTD benefits have stopped; we assume our failure to find a report in our records does not mean that benefits continue.


� On May 16, 1988, Employee’s attorney wrote to Defendants and indicted Dr. Dempsey was Employee’s treating physician. However, if Employee has medical reports from Dr. Dempsey, he has never complied with AS 23.30.095(h) and filed the medical reports. Although Employee gave notice in May 1988 that Dr. Dempsey was his treating physician (Defendants’ Hearing Brief, Exhibit B), Employee returned to Dr. James for follow-up care three times in July 1988, once in September 1988, and once in November 1988. We have no reports or any indication of Dr. Dempsey providing follow-up care. Under these circumstances, we question if Dr. Dempsey is Employee’s treating physician.


� Peterson’s letter states “[t]hese appointments have been scheduled at the request of the insurance carrier, Alaska National Insurance Company.” (Defendants’ Hearing Brief, Exhibit A). It would appear from this statement that Peterson was performing medical management of the claim for Defendants. However, Defendants state in their brief that “[a]ll of these appointments were made in order to further evaluate Caples’ physical and mental capabilities in order to see if the rehabilitation plan which had been formulated would work, or if there was another avenue better suited for Caples’ rehabilitation.” (Id. At 2). Later Defendants state, “[a]ll [the scheduled examinations] were intended to aid the rehabilitation process and guide the counselor in making her decision.” (Id. At 13). Although there appears to be some contradiction in the facts, in reality there is none. We have previously ruled that under former AS 23.30.041 the rehabilitation provider selected by the employer at times may become the agent of the employer in some situations. Epperson v. Asbestos Workers’ Local #97, AWC Decision No. 87-0285 (Nov. 16, 1987). Therefore, whether it was the insurer or Peterson who wanted the examinations makes little difference. Furthermore, a review of the file indicates that the examinations apparently were being done in connection with the rehabilitation process, and not solely as insurer’s right to an EME under AS 23.30.095(a).


� Employee disputes the statements in Farrell’s memorandum. It makes no difference in reaching our decision or the outcome of the decision which version of the incident is more accurate.


� Both parties have made various allegations in their briefs which are not supported by any evidence in the record. However, since the allegations are not disputed, we have accepted them as a stipulation of facts under 8 AAC 45.050(f) for purposes of deciding this issue. In effect we are treating this matter like a summary judgment motion and presume the facts as stated in the pleadings are true.


� Effective July 1, 1988, AS 23.30.095 was significantly amended. We adopted regulations to implement the law change. These changes apply to injuries occurring on or after July 1, 1988. Therefore, in this case we are construing the former law and the regulations adopted pursuant to the former version of AS 23.30.095.


� This section was also substantially amended effective July 1, 1988, and made vocational rehabilitation more voluntary at the employee’s option than the version under consideration in this decision.


� We recognize that it might be possible to rule on the dispute without involving the rehabilitation issue. Had the R.A. deferred on ruling on the cooperation issue until we had resolved the legal issue and if Defendants were not asserting the medical evaluations were part of the rehabilitation process, we might be willing to undertake such a task. However, it appears that we run the risk of making findings and conclusions that may impact on our subsequent review of the R.A.’s decision . Rather than deny the parties their due process rights, we find it is appropriate to postpone our decision until we can hear and determine all issues.





