ALASKA WORKERS' COMPENSATION BOARDPRIVTE 

Box 25512 Juneau, Alaska 99802‑5512

W. ELLIS ARMSTRONG,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8530858



)
AWCB Decision No. 89-0214


v.
)



)
Filed with AWCB Fairbanks

PIONEER OILFIELD SERVICES,
)
August 18, 1989



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, permanent partial disability (PPD) benefits, penalties, medical transportation costs, vocational rehabilitation eligibility, attorney fees, and costs on August 9, 1989 in Fairbanks, Alaska. Paralegal Peter Stepovich represented the applicant employee, attorney James Bendell represented the defendant employer and insurer. At the conclusion of the proceeding we continued the hearing in order to receive the deposition of Cary Keller, M.D. We closed the record on August 15, 1989 when we next met.

ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits under AS 23.30.185 from June 5, 1987 through June 15, 1987, and from September 7, 1987 through November 23, 1987?

2. Is the employee entitled to temporary partial disability (TPD) benefits under AS 23.30.200 from April 21, 1987 through June 4, 1987, and from June 15, 1987 through September 6, 1987?

3. Is the employee entitled to permanent partial disability (PPD) benefits pursuant to AS 23.30.190?

4. Is the employee entitled to a 20% penalty on unpaid compensation pursuant to AS 23.30.155(e)?

5. Is the employee entitled to transportation costs related to medical treatment pursuant to 8 AAC 45.84(a)?

6. Is the employee entitled to a vocational rehabilitation evaluation under AS 23.30.041(a)?

7. Is the employee entitled to the payment in full for services rendered by Dr. Keller in litigation leading to our first decision on this case, Armstrong v. Pioneer Oilfield Services, AWCB No. 88‑0035 (February 25, 1988), as legal costs pursuant to AS 23.30.145(b)?

8. Is the employee entitled to statutory minimum attorney fees and legal costs pursuant to AS 23.30.145?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his left shoulder carrying a metal grate while working as a welder for the employer on the North Slope on October 19, 1985. We considered certain of the employee's claims in our decision on this case in Armstrong v. Pioneer Oilfield Services, (Armstrong I) AWCB No. 88‑0035, February 25, 1988. For the sake of economy, we here incorporate the summary of the evidence from that decision by reference. In Armstrong I the employee requested intermittent periods of TPD and TTD through April 20, 1987. Because his treating physician, Dr. Keller, released him to his regular work, we terminated his compensation benefits on December 15, 1986. The employee now requests compensation benefits beginning April 21, 1987.


A succession of physicians had treated or examined the employee for this injury by April of 1987. John Joosse, M.D., released him to his work on February 3, 1986. Edwin Lindig, M.D., released him on April 1, 1986. Carol Davis, D.C., treated him from June through September 1986, but her records show no specific restriction from work. Dr. Keller released him on December 15, 1986, Declan Nolan, M.D., and J. Michael James, M.D., both released him on April 22, 1987. The employer controverted further compensation benefits on March 16, 1989.


The employee sought work in welding and in any other field available. (Armstrong February 17, 1989 Dep., pp. 5‑6)(Dep., II). He began work as a maintenance man for the Travelers Inn of Fairbanks (Westmark) on April 21, 1986. He worked there full time until June 4, 1987 when he found a higher paying job as a laborer. As a laborer, he loaded scrap wood with Halvorsen‑Osborne, 48 hours per week. (Id. at 8‑10). At the hearing he testified that he quit this position in September 1987 after he had been re‑assigned to shoveling dirt.


He then came under the care of William Paton, M.D. On October 8, 1987 he underwent distal clavicular resection surgery, removing the deteriorating acromioclavicular joint to improve the arm's functioning. (Paton Dep. P. 18). Following the surgery Dr. Paton restricted the employee from work pending recuperation, releasing him to return to work on November 23, 1987. (Id. at 10). Dr. Paton expected the surgery to give the employee about 90% functional use of the arm. (Id.). At the hearing Dr. James testified that in his judgment the employee's surgery had not been necessary, but that it appeared to have resolved some of the employee's difficulties. The employee testified at the hearing that the surgery alleviated much of his pain.


After his release to work in November of 1987 he sought work, finding an intermittent, part‑time position as a general helper with J. & L. Transmission in the summer of 1988. In September 1988 he found a short‑term position in Anchorage, cleaning warehouses.


The employee testified that on April 16, 1989 he found a position as a welder with Norcon on the oil spill cleanup in Valdez. He did flat welding on a barge, twelve hours per day, seven days per week. He testified that after three weeks of welding, his shoulder began to trouble him again. He saw three physicians in Valdez on June 18, 23, and 27, 1989. He filed injury reports for his shoulder and bronchial problems. His welding work ran out at the end of June, 1989, and he was re‑assigned to hosing petroleum off the shore rocks. He felt this work was too dangerous, and requested a transfer to spraying rocks from a boat. This request was approved, but because he requested "R&R" leave and additional leave for the hearing before us, he was laid off.


He testified he felt some numbness after his work in Valdez, but it did not affect his ability to work. He testified he would return to his work in Valdez, if it was available, and he would return to his welding on the North Slope if it was offered to him. He noted, however, that welding on the North Slope requires vigorous activity, and that he doubts that he could continue at it very long. On May 2, 1988, Dr. Keller performed an impairment rating according to the American Medical Association Guides to the Evaluation of Permanent Impairment (Second Edition 1984) (AMA Guides). Dr. Keller gave a detailed report of the isokinetic and neurological factors he considered for the evaluation in his May 2, 1988 report and in his deposition. (Keller Dep, pp. 7‑14). He found a 13% permanent impairment of the upper left extremity. Nevertheless, he felt the employee could continue with heavy work. (Id. at 18). Dr. James testified at the hearing and in his deposition that he too had rated the employee's impairment on April 5, 1989, giving him an 8% impairment of the extremity based on the employee's surgery and tenderness. (James June 13, 1989 Dep. p. 10). He observed that if the AMA Guides had been applied rigorously, there would have been little basis for any impairment rating. (Id.).


The employee retained the services of Dr. Keller for consultation and for witness testimony in the hearing on Armstrong I. We awarded the employee unspecified reasonable legal costs in that decision. The employee submitted to the employer a bill totaling $1,220.00 from Dr. Keller. The employer paid $750.00 toward this bill, refusing the remainder because the employee had prevailed on only part of his claim, because it considered Dr. Keller's hourly fee of $500.00 for one consultation was excessive, and because the hourly rate was not consistent with the lower rates for other consultations listed on the billing.


The employee argues that he was totally disabled during the times that he was unemployed from April 21, 1987 through November 23, 1987, and partially disabled for the times he was employed during that period. He argues that he suffers a 13% impairment of his injured arm. He claims a penalty on unpaid compensation; he claims unpaid transportation reimbursement related to his medical treatment and surgery; and he claims vocational rehabilitation benefits. He requests payment in full of Dr. Keller's bill, and attorney fees and costs related to this hearing.


The employer argues that this employee has not been restricted from his work by any of the physicians involved; that his surgery was not necessary; and that reasonable costs related to Dr. Keller's bill have been paid. It requests that we deny all of the employee's claims.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary Total Disability


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). " [I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.

Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion,"' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The testimony of the employee and the medical records of all the physicians show evidence of an injury to the employee's left shoulder during his work with the employer. This preliminary evidenciary link raises the statutory presumption of compensability. We find that the employer failed to provide substantial evidence to rebut this presumption, and we conclude that any disability arising from this injury is compensable.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWC8 No. 85‑0312 at 12‑13 (November 8, 1985).


Although the employee claims that he would have been unable to return to his work as a welder during the periods he claims TTD, none of his physicians restricted him from returning to that work until the time of his surgery. The record is also clear that the employee sought work and successfully worked in two jobs requiring active physical exertion during the period leading up to his surgery. From the preponderance of evidence we must find that the employee was not totally disabled for the time leading up to his surgery.


The only medical evidence concerning the employee's physical condition from the surgery through the date of his release to work November 23, 1987, are the deposition and medical records from Dr. Paton. Dr. Paton's opinion was unequivocal; the patient was restricted from work while recuperating from the surgery to his injured shoulder. By the preponderance of the evidence, we find the employee impaired from work and entitled to TTD from October 8, 1987 through November 23, 1987.

II. Temporary Partial Disability


AS 23.30.200 provided:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 66 2/3 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


We found no medical evidence restricting the employee from returning to his customary work, welding, from April 21, 1987 until October 8, 1987. As with his TTD claim, we must conclude that a preponderance of the evidence shows his work injury did not prevent him from working as a welder during the periods in question.

III. Permanent Partial Disability


AS 23.30.190 provided, in part:

Compensation for permanent partial disability. (a) In case of disability partial in character but permanent in quality the compensation is 66 2/3 percent of the injured employee's average weekly wages in addition to compensation for temporary total disability or temporary partial disability paid in accordance with AS 23.30.185 or 23.30.200, respectively, and shall be paid to the employee as follows:

(1) arm lost, 280 weeks compensation, not to exceed $43,680.


It appears that the employer is arguing the employee's shoulder surgery was not reasonable or necessary, and any permanent impairment resulting from the surgery should not be compensable. Based on the the testimony of the employee and Dr. Paton's deposition and medical records, we find the surgery was reasonable, necessary and compensable under AS 23.30.095(a).


Dr. James rated the employee's impairment at 8% and at 0%, but gave virtually no basis for his rating. Dr. Keller's rating gave a detailed account of the factors and elements considered, and how he applied the AMA Guides. We find Dr. Keller's explanation persuasive. From the preponderance of the evidence, we find that the employee has suffered a 13% permanent impairment of his upper left extremity. We conclude he is entitled to PPD benefits under AS 23.30.190(a)(1) based on that percentage of impairment.

IV. Penalties on Withheld Benefits


AS 23.30.155(d) &(e) provided at the time of the injury:

(d) If the employer controverts the right to compensation he shall file with the board on or before the 14th day after he has knowledge of the alleged injury or death or on or before an installment of compensation payable without an award is due, a notice of controversion on a form prescribed by the board.

(e) If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the non‑payment is excused by the board after a showing by the employer that owing to conditions over which he had not control the installment could not be paid within the period prescribed for the payment.


We found the employee entitled to a period of TTD benefits, and to PPD benefits based on Dr. Keller's May 2, 1988 rating. Both of these benefit entitlements are past due, and the employer failed to controvert them within the statutory time limit. We conclude that the employee is also entitled to penalties under AS 23.30.155(e).

V. Travel Expenses Related to Treatment


8 AAC 45.084 provides, in part:

MEDICAL TRAVEL EXPENSES. (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment. . . .


Our regulation cited above specifically provides for the award of travel costs related to medical treatment for a compensable injury. In accord with this regulations, we conclude the applicant is entitled to the transportation costs related to his medical treatment and surgery.

VI. Vocational Rehabilitation


AS 23.30.041(c) provided at the time of his injury:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation. A preliminary evaluation shall include the resons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation. If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. The employer shall pay the reasonable costs of an evaluation under this subsection.


Although the employee has suffered a permanent impairment to his arm, none of his physicians are restricting him from welding, and he successfully returned to welding during the first half of 1989. On the evidence available we cannot find he has suffered a permanent impairment that prevents his return to suitable gainful employment. We conclude that he is not eligible for vocational rehabilitation.

VII. Dr. Keller's Charges


AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.180 provides, in part:

(f) The following costs may be awarded to an applicant by the board:

(8) costs incurred in obtaining the in‑person testimony of physicians at a duly scheduled hearing.


AS 23,30.146(b) requires defendants who resist paying of benefits to reimburse the prevailing employee for the costs of the proceeding. Subsection 145(b) does not specify allowable costs. However, our regulation at 8 AAC 45.180(f) list particular reimbursable costs.


When the claimed costs are listed in 8 AAC 45.180(f), and we find that they meet the specified conditions, they are reimbursable. When they are not specifically listed, we have consistently ruled that we must determine on a cost‑by‑cost basis whether they were reasonable and necessary and therefore reimbursable. Alton Tompkins v. Alaska International Constructors, AWCB No. 870056 (March 6, 1987); Chacon Shannon v. Geophysical Services, Inc., AWCB No. 860310 (November 21, 1986); Rudolph v. Glacier Fire Department, AWCB No. 866054 (February 26, 1986(; Evans v. Ken Hull Construction, AWCB No. 860043 (February 7, 1986).


The employer argues that only a portion of the legal costs claimed by the employee in Armstrong I are reimburseable because the employee prevailed on only a portion of his claims in that decision. Although in some cases in the past we have awarded only partial reimbursement of costs for that reason (Fults v. Cold Weather Contracts, AWCB No. 89‑0081 (April 7, 1989)) our order in Armstrong I awarded all reasonable legal costs. Dr. Keller's hearing testimony is clearly reimbursable under 8 AAC 45.180(f)(8), and considering the controversy over the employee's surgery and degree of impairment, we find the consultations with Dr. Keller reasonably necessary to the employee's preparation of his case.


The employer also argues that $500.00 per hour is an excessive rate and incompatible with the rate billed for other consultations listed in the billing. It appears that the $500.00 per hour was for hearing testimony, not preparation consultation. Frankly, we have to concur with the employer's reaction to the hourly rate requested by Dr. Keller for his appearance at the hearing. We find his bill breathtaking. At first blush we cannot find $500.00 per hour reasonable. We will defer ruling on this matter, retaining jurisdiction for 60 days to allow the employee to present evidence that the amount of the requested witness fees is reasonable in this community.


We have reviewed the other items on Dr. Keller's bill, consultations in person and by telephone, and we find those charges reasonable. We will award these charges, totaling $470.00

VIII. Attorney Fees and Costs


AS 23.30,146 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical related benefits ordered.


The employee has retained an attorney and incurred costs in the successful prosecution of this claim. Under AS 23.30.145(a) we award statutory minimum attorney's fees on the compensation benefits awarded by this decision. Under AS 23.30.145(b) we award the employee reasonable legal costs.

ORDER
1. The employer shall pay the employee temporary total disability benefits pursuant to AS 23.30.185 from October 8, 1987 through November 23, 1987.

2. The employee's claim for temporary partial disability benefits is denied and dismissed.

3. The employer shall pay the employee permanent partial disability benefits pursuant to AS 23.30.190(a)(1) based on a 13% impairment of his upper left extremity.

4. The employer shall pay the employee a 20% penalty pursuant to AS 23.30.155(e) on all past‑due compensation benefits awarded by this decision.

5. The employer shall pay the employee reasonable transportation costs related to his medical treatment pursuant to 8 AAC 45.84(a).

6. The employee's claim for a vocational rehabilitation evaluation is denied and dismissed,

7. The employee is entitled to legal costs from the employer totaling $470.00 pursuant to 8 AAC 45.180(f) for Dr. Keller's consultations in preparation for hearing. We retain jurisdiction for 60 days following the issuance of this decision to consider additional evidence concerning the amount due as a reasonable witness fee for Dr. Keller.

8. The employer shall pay the employee statutory minimum attorney fees pursuant to AS 23.30.145(a) on all compensation awarded by this decision, and reasonable legal costs pursuant to AS 23.30.145(b).


DATED at Fairbanks, Alaska, this day of 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of W. Ellis Armstrong, employee/applicant; v. Pioneer Oilfield Services, employer; and Alaska National Insurance, insurer/defendants; Case No. 8530858; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 18th day of Aug., 1989.
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