ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

ALAN ALDERSON,
)



)


Employee,
)
INTERLOCUTORY


Petitioner,
)
DECISION AND ORDER



)
AWCB Case No. 8615912


v.
)
AWCB Decision No. 89-0219



)

WRANGELL FOREST PRODUCTS,
)
Filed with AWCB Juneau



)
August 21, 1989


Employer,
)



)


and
)



)

ALASKA TIMBER INSURANCE 
)

EXCHANGE,

)



)


Insurer,
)


Respondents.
)



)


We met in Juneau, Alaska to consider Employee's Petition for Rehearing and Modification of our 2 November 1988 Decision and Order. Attorney Patrick E. Murphy represents Employee. Attorney Thomas J. Slagle represents Respondents. By agreement, the parties submitted briefs and reply briefs in support of their respective positions. We deliberated and closed the record on 20 July 1989.


On 22 September 1988 we heard Employee's claim for permanent partial disability (PPD) compensation and related benefits. In Alderson v. Wrangell Forest Products, AWCB D&O No. 88‑0292 (2 November 1988), (hereafter, D&O III), the third D&O we issued in this case, we denied Employee's claim for all benefits sought. Employee now seeks rehearing and modification of D&O III under AS 23.30.130 and 8 AAC 45.150 due to a mistake of finding of fact and due to changes in Employee's conditions. Employee has submitted additional medical and other evidence in support of his allegations of mistake and changed conditions. In reaching our decision in this matter we have reviewed and considered the parties' briefs and replies, our previous D&O's, Employee's new evidence, and all of the medical evidence of record.


At the same time Employee filed his Petition, he filed a new Application for Adjustment of Claim seeking temporary total disability (TTD) compensation and PPD compensation due to problems with his neck, back and shoulder. Although Employee has complained of shoulder pain to his physicians, he has not previously sought to establish that he sustained a work‑related shoulder injury as a result of a blow to the head he allegedly sustained on 4 August 1986. on 18 April 1989 Respondents controverted Employee's claim for benefits related to a right shoulder injury.


Employee alleges that we committed the following mistakes in our findings of facts:

1. The Board's finding that there was conflicting medical evidence about the seriousness of the Employee's injuries is not supported by substantial evidence and is a mistake of fact.

2. The Board's finding that the Employee returned to work before the Employee's treating physician released him to work is not supported by substantial evidence and is a mistake of fact.

3. As a matter of law the board misconstrued and misapplied As 23.30.190, AS 23.30.210 and the case law interpreting those sections as it relates to permanent partial disability based on its mistakes of fact.

4. The Board's finding that the Employee had demonstrated the ability to return to work as a log truck driver is not supported by substantial evidence and is a mistake of fact.

5. The Board's finding that the Employee misled the Board as to his ability to drive a log truck and the reasons he returned to work as a log truck driver are not supported by substantial evidence and is a mistake of fact.

6. The Board's finding that there is no doubt the Employee is capable of driving log trucks is not supported by substantial evidence.

7. The Board's finding that the Employee could have obtained higher paying employment in Alaska as a truck driver if he had sought such work in February, 1988, is not supported by substantial evidence and is a mistake of fact.

8. The Board's finding that the Employee chose to leave Alaska after the hearing and return to work in Washington is not supported by substantial evidence and is a mistake of fact.

9. The Board's finding as to why the Employee does not return to Alaska to work is not supported by substantial evidence and is a mistake of fact.

10. The Board erred factually and as a matter of law in refusing to place any weight on the physician's opinion as to the inability of the Employee to drive and on the conclusion that there is no evidence that the physicians had adequate factual information.

11. The Board's finding as to the periods the Employee was off work in 1988 and the lack of evidence to support his claims are not supported by substantial evidence and are a mistake of fact.

12. The Board erred factually and as a matter of law in concluding the Employee's earnings do not represent his earning capacity, that the Employee failed to prove he suffered any reduction in wage earning capacity as a result of a work‑related injury.

(Petition pp. 14‑15.)


Employee also alleges seven grounds which constitute changes of conditions since we issued D&O III:

1. There are major disputes whether Alderson can or should drive a truck at all and whether he is being forced to do so by financial desperation.

2. The doctors indicate Alderson should not be driving at all and certainly not in Alaska as the Board factually determined he could on both counts.

3. The Board erred factually as set forth in the medical records as to the reasons for Alderson's return to Washington which were medical rather than voluntary.

4. The Board's factual attacks on Alderson's credibility about his injury are totally rejected by the doctors.

5. The Board's factual claims about Alderson's subjective complaints are totally refuted by the doctors and medical evidence.

6. There are new medical records showing worsening injury of the neck, major shoulder complications related to the injury are verified by objective medical findings including new MRI studies.

7. The employee was again unable to work from July 19, 1988, until March, 1989, because of his injuries which again shows the major factual mistakes related to the Board's wage earning and PPD determinations.

(Petition p. 16.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Mistakes in Findings of Facts

AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

8 AAC 45.150(d) provides:

A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous and the evidence in support of the allegations of mistake; and

(3) the effect which a finding of the alleged mistake would have upon the existing board order or award.


After reviewing the medical evidence and the parties' arguments, we find no mistakes were made in our findings of fact. In general, we find the allegations of mistake to be vague and unsupported by citations to evidence which demonstrates a mistake. 8 AAC 45.150(d). In addition, Employee failed to state the effects that findings of mistake would have on D&O III. 8AAC 45.150(d)(3). Employee's physicians diagnosed a herniated lumbar disc in 1986 and a herniated cervical disc in 1987. The cause of the herniations, and the effect of those conditions on Employee's ability to work are the basis of the dispute. Employee disagrees with the weight we accorded his testimony and the physicians' conclusions. Although Employee attempts to frame his disagreement with our findings of fact in terms of mistake, his allegations actually allege that our findings are not supported by substantial evidence. It is the court's prerogative to determine if substantial evidence supports our findings.


Regarding our statement on page two of D&O III that Employee returned to work before his treating physician released him to do so,( (Employee's second allegation of mistake), we note that Dr. Richardson examined Employee for the purpose of determining if Employee was able to drive on 2 March 1988. (Richardson's Department of Transportation Physical, 2 March 1988.)


Attached to Employee's Petition is a note from Carl Hendrickson, Employee's supervisor at McDougal Forest Products, which indicates Employee missed about five days of work 'due to a previous back injury." At hearing, Employee asserted he missed four to six weeks of work at McDougal due to his work‑related injuries. (D&O III, at 8.) Employee asserts this new evidence supports his claim of how and when sick time was reported. (Employee's brief, P. 40.) In fact, the new evidence refutes Employee's claim that he missed four to six weeks of work due to work related injuries.

Changes of Conditions


8 AAC 45.150(c) provides:

A petition for a rehearing or modification based upon change of conditions must be set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


“Change in condition necessarily implies a change from something previously existing. in this context, it must refer to a change from the condition at the time of the award which is being modified.” Fishback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478 (Alaska 1969), (citation omitted).


Employee has submitted new medical reports in support of his claim of changed conditions.


In D&O III, we found: "There is no dispute or doubt that Employee is capable of driving log trucks. The question is, can Employee work in Alaska and earn the wages we determined he would have earned if he had not been injured." (D&O III, at 7.) Our conclusion is supported by Employee's return to work as a log truck driver, and by Dr. Mittelstaedt's 18 July 1980 report indicating that, in hindsight, he concurred with Employee's release to return to work as Employee had held up well doing that work.


Neurologist John Richardson, M.D., now reports that "returning to a log truck driver's position might well place [Employee] in jeopardy.' (Richardson letter, 12 April 1989.) Brian Mittelstaedt, D.C., has now determined that Employee is not released to perform any type of truck driving, and may require surgery for his L4‑5 herniated disc. (Mittelstaedt letter, 28 March 1989.) Those reports support the conclusion that Employee's physical condition has deteriorated.


Additional reports indicate that Employee has subacromial bursitis in his right shoulder. Employee relates this problem to his 1986 injury. Richard Thorson, M.D., expressed his opinion that the shoulder problem 'seems to be separate from his neck problem.'


We find that the newly submitted evidence of Employee's inability to drive any truck, and the possibility of the need for surgery for a worsening back condition constitutes evidence of a change of condition.


In D&O III, n.2, at 3, we indicated our doubts about the alleged blow to Employee's head in 1986 causing a herniated lumbar disc. We have never determined if either of Employee's herniated discs were caused by the alleged blow to the head. Employee now asserts that he also sustained a disabling shoulder injury in 1986. In order to resolve the question of the work relationship of the herniated cervical and lumbar discs, we grant Employee's petition for a new hearing. As Employee now claims he also sustained a shoulder injury in 1986, we will hear that claim at the same time in order to avoid yet another hearing.


Before the hearing Employee must be examined by a panel of medical doctors Consisting of, at least, a radiologist, an orthopedist, and a neurologist. The physicians are to be board certified unless the parties agree otherwise. The parties are directed to obtain all x‑rays which can be found, for submission to the panel. Michael Young, D.C. and Dr. Mittelstaedt have indicated the existence of x‑ray evidence of a previous injury or injuries.


We further direct Respondents to copy all medical reports in their possession relating to this case, for submission to the panel. The copies are to be placed in a bound volume, in chronological order, and each page numbered consecutively. Each of our D&O's in this case should also be submitted to the panel. if, within 15 days of this decision, either party files a written objection to submitting the D&O's to the panel, we will schedule a preheating conference for the purpose of resolving any dispute.


In addition to the panel's examination report, the panel should determine, if possible, if Employee's lumbar or cervical discs were herniated as a result of a blow to Employee's head in 1986; if Employee's condition has worsened since 1986, and if so, why; and if there is any basis for attributing Employee's neck or back symptoms to Employee's herniated cervical and lumbar discs. (See Dr. Peterson's 15 September 1987 report.)


We direct the parties to confer and agree on the panel to conduct the examination. The cost of the examination is to be paid by Respondents. AS 23.30.095(e), AS 23.30.110(g), 8 AAC 45.090.Petitioner may, in addition, request the panel to consider and report on Employee's shoulder injury or other issues. if the parties are unable to agree, we will select an organization to conduct the examination. Petitioner is to notify the panel that it may request such additional information, examination, or testing as it deems necessary. The parties are to cooperate in furnishing information requested by the panel. We retain jurisdiction to resolve disputes about the examination and to enter additional orders regarding Employee's claim for workers' compensation benefits.

ORDER


1. The petition for modification of our 2 November 1988 order is denied. We retain jurisdiction to modify that order.


2. Employee shall submit to an examination by a panel of physicians, at Respondents' expense, in accord with this decision. We retain jurisdiction to resolve disputes about the examination. We will schedule the matter for hearing upon receipt of an Affidavit of Readiness for Hearing.


DATED at Juneau, Alaska this 21st day of August, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/S/ LAWSON N. LAIR

Lawson N. Lair, Designated Chairman

/S/ DAVID W. RICHARDS

David W. Richards, ME

/S/ THOMAS CHANDLER

Thomas W. Chandler,

LNL:wjp

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

SNO

( The statement to which Employee refers was not designated a finding of fact, and was not relied upon as a basis for our conclusions.





