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We heard this claim for temporary total disability (TTD) benefits, temporary partial disability, (TPD) benefits, penalty, vocational rehabilitation, attorney fees, and costs on August 15, 1989. Attorney Michael Stepovich represented the applicant employee, and attorney Dennis Cook represented the defendant employer and insurer. We closed the record at the hearing's conclusion.

ISSUES
1. Is the employee's claim, barred under AS 23,30.100?

2. Is the employee's claim barred under AS 23.30.105(a)?

3. Is the employee's claim,. barred under AS 23.30.110(c)?

4. Is the employee entitled to TTD benefits pursuant to AS 23.30.185 for the periods February 22, 1986 through April 27, 1986; June 27, 1986 through November 11, 1986; September 2, 1987 through June 1, 1988; and January 19, 1989 and continuing?

5. Is the employee entitled to  TPD benefits pursuant to AS 23.30.200 from April 28, 1986 through June 27, 1986?

6. Is the employee entitled to a penalty for unpaid compensation pursuant to AS 23.30.155(e)?

7. Is the employee entitled to a vocational rehabilitation evaluation pursuant to AS 23.30.041(c)?

8. Is the employee entitled to statutory minimum attorney fees and reasonable legal costs pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee suffered a low back strain after falling on an escalator while working as an airport security screener for the employer on August 24, 1985. She filed a Report of Injury with her employer on August 26, 1985, She was seen by William Ediger, M.D., and by Donald Thieman, M.D., given conservative care, and allowed to return to her work on August 28, 1985. The employer paid her TTD benefits from August 25, 1985 through August 29, 1985. Her pain symptoms persisted and Dr. Thieman restricted her from work for one and a half weeks on November 21, 1985, and she received TTD benefits from November 21, 1985 through December 2, 1985.


She saw Robert Dingeman, M.D., on December 12, 1985, who released her to trial work. On January 14, 1986 Dr. Dingeman found L5 – S1 radiculopathy and restricted her from work, releasing her to trial work once again on February 12, 1986. She received TTD benefits from January 14, 1986 through February 13, 1986. The employer agreed to modify the employee's job duties to accommodate her needs, and the employee returned to her work intermittently until she resigned in March of 1986. She then worked in a gift shop from April 27, 1986 through June 17, 1986 for $4.75 per hour. She came under the care of John Joosse, M.D., on April 14, 1986 who identified bulging at L5 – S1 on a CAT scan, and recommended retraining for sedentary employment. He indicated she could do light‑to‑medium duty work on November 10, 1986, and on December 8, 1986. Nevertheless, the employer provided TTD benefits beginning November 12, 1986.


She saw James Gollogly, M.D., on march 9, 1987. He recommended light work, approving work as a security screener or dispatcher. He felt that he could not rate her impairment under the A.M.A. Guidelines. On March 16, 1987 Dr. Joosse indicated that she would need spinal surgery to return to employment, and on May 14, 1987 he performed a laminectomy and disc excision. On August 3, 1987 he felt she had recovered to the point that he released her to attempt light duty work for a month. On September 2, 1987, he approved the security screener position for her. The employer terminated TTD benefits effective September 1, 1987. At that time no screener positions were available. The employee's vocational rehabilitation counselor, Lee Johnson, offered to attempt to place her as a dispatcher with the employer, but the employee rejected this position as too stressful.


J. Michael James, M.D., examined the employee on November 11, 1987. He felt she was capable of light work, and he too approved the position of security screener for her. He rated her impairment at 15% of the whole person. She filed an Application for Adjustment of Claim on November 23, 1987. The employee's pain persisted, and on June 2, 1988 Dr. Joosse per formed a fusion at the L5 – S1 level. On January 3, 1989 he released her to light duty, on January 18th specifically approving a position as security screener, although she testified that she tried to persuade him that the job analysis provided to him by the vocational rehabilitation counselor was not accurate. She received TTD benefits from June 2, 1988 through January 18, 1989. The employer filed no notice of controversion following the last payment of compensation benefits.


She contacted the employer in March of 1989 in response to a newspaper advertisement for screener positions. When the employer returned her call on April 3, 1989 no screener positions were open, but the employer offered her a position as a dispatcher, which she rejected once again, feeling it would involve too much pressure. (Gillmore Dep. p. 48). She testified that she was disillusioned with Dr. Joosse because he continued to release her to work. Consequently, she saw Edwin Lindig: M.D., on April 13, 1989 and May 15, 1989. Although he indicated on his Physician's Report forms that she was not released to work, he testified in his deposition that he would have released her to trial work as a security screener (Lindig Dep. p. 9).


The employee testified that the job analysis of the screener position approved by Drs. Joosse and James was inaccurate, in that it underestimated the physical requirements of the job. She testified that sitting was generally not permitted, that she had lifted quite a bit of heavy equipment, that she had pushed wheel chairs and baby carriages, and that she had to bend, twist, and stoop. She testified that even though she had applied for return to work as a screener in March of 1989, she did not believe she could actually do the work. She gave extensive testimony concerning her perceived physical limitations.


The employee called as a witness April Ridgeway, a former screener for the employer. Ms. Ridgeway testified to the same effect as the employee, but on cross‑examination admitted that screeners could request passengers to handle their own belongings.


The employer called Angela Deringer, also a former screener, as a witness. She testified that screeners were not required to perform any heavy lifting or bodily contortions, with the possible exception of flexing the knees. She testified that some employees did undertake the heavier physical tasks in aiding passengers, but that it was not their responsibility to do so. She also testified that she had been a dispatcher for the employer, and found the job to be neither physically nor mentally taxing.


Mark Hanson, the employer's Fairbanks manager, testified that none of the physical tasks complained of by the employee were part of the job requirement, and that passengers were responsible for their own property. He testified that the employer had averaged over one screener position opening per month since the employee's injury, that the employee has been eligible for rehire if she would apply, and that the employer was willing to modify the job to accommodate the employee's needs.


The employee argues that she is unable to do the work of a screener and that she has been released to no other position. She argues that she is entitled to TTD benefits for a number of periods subsequent to her injury during which she didn't receive benefits. She argues she is entitled to TPD benefits for the period she worked for a gift shop, to a penalty on all unpaid compensation benefits, to vocational rehabilitation benefits, to an attorney fee and legal costs. The employer argues in its legal memorandum that the claim should be barred by the statutes of limitation at AS 23.30.100, AS 23.30.105, and AS 23.30.110. At the hearing it argued that she received benefits for all times she was not released to work, and that she was not entitled to vocational rehabilitation because she had been released to her original work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Notice to the Employer


AS 23.30.100(a)(1) provides:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


Although the employer argues that the employee's claim should be barred for failure to give timely notice of her injury, the record is clear that the employee filed a Report of Injury form on August 26, 1985, giving her employer formal notice of her injury of two days earlier, in compliance with the statute. The employee's claim is not barred under AS 23.30.100.

II. Timeliness of the Claim


AS 23.30.105(a) provides, in part:

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment . . . .


The employee filed her Application for Adjustment of Claim on November 23, 1987. She had received TTD compensation benefits through September 1, 1987. The employee filed her claim in less than two years following her last receipt of benefits. We conclude that AS 23.30.105(a) does not bar her claim.

III. Timeliness of the Employee’s Request for a Hearing


AS 23.30.110(c) provided, in part, at the time of the hearing:

. . . If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.


The employer did not file a Controversion Notice of the benefits now claimed by the employee in this case. We conclude that AS 23.30.110(c) does not apply to the employee's claim.

IV. TTD Benefits


The parties do not dispute that the employee was injured in the course and scope of her employment, and that she was entitled to at least some periods of TTD compensation. We find that the statutory presumption of compensability at AS 23.30.120(a)(1) has attached, that the employer has not attempted to rebut the presumption, and that the dispute between the parties is over the extent of the disability and the specific benefits to which the employee might be entitled.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80%  of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee, Brunke v. Roqers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Although the employee claims that as a result of her injury, she has been physically unable to return to her work as a screener during the periods for which she claims additional TTD benefits, her treating and examining physicians all indicated that she could return to her work, at least as it was outlined in the job analysis. By the preponderance of the evidence available to us we find that the job analysis accurately reflected the duties required by the position. This, plus the evidence of the employer's willingness to accommodate the employee's needs persuades us that the employee was able to return to her previous work during the disputed time periods. We conclude that she is not entitled to additional TTD benefits.

V. TPD Benefits


AS 23.30.200 provided at the time of her injury:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 66 2/3 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


We find no medical restriction of the employee from returning to her customary work, security screening from April 27, 1986 through June 27, 1986. As with her TTD claim, we conclude that a preponderance of the evidence shows that factors other than his work injury prevented her from returning to her customary work during the period in question.

VI. Penalties


AS 23.30.155(e) provided at the time of her injury for a 20% penalty under certain conditions on benefits withheld by the employer. We have found no benefits due to the employee. Consequently, we find no penalty due.

VII. Vocational Rehabilitation


AS 23.30.041(c) provided at the time of her injury:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a ‑full evaluation, the rehabilitation professional shall prepare a preliminary evaluation. A preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation. If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. The employer shall pay the reasonable costs of an evaluation under this subsection.


Although the employee may have suffered a permanent impairment to her back none of her physicians are restricting her from her previous position as described in its job analysis. On the evidence available we cannot find that she has suffered a permanent impairment that prevents her return to suitable gainful employment. We conclude that she is not eligible for vocational rehabilitation.

VIII. Attorney Fees and Legal Costs


AS 23.30.145 provides for the award of attorney fees and costs to employees who prevail on their claims for benefits. Nevertheless, in this case the employee has failed to prevail on her claim. We will award no attorney fees or costs.

ORDER
The employee's claim for additional temporary total disability benefits, temporary partial disability benefits, penalties, vocational rehabilitation, attorney fees, and costs is denied and dismissed.


Dated at Fairbanks, Alaska, this 22nd day of August, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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