ALASKA WORKERS' COMPENSATION BOARDPRIVTE 

Box 25512 Juneau, Alaska 99802‑5512

RALPH E. VENNER,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 8713192



)
AWCB Decision No. 98-0223


v.
)



)
Filed with AWCB Anchorage

UNITED PARCEL SERVICE,
)
August 23, 1989



)
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)



)


and
)



)

LIBERTY NORTHWEST INSURANCE
)

COMPANY,

)



)


Insurer,
)


Respondents.
)



)


On July 12 and 14, 1989, we heard this appeal form the Reemployment Benefits Administrator’s designee’s (RBAD) decision of April 24, 1989, in Anchorage, Alaska. This matter was herd by two members of the board which constitutes a quorum pursuant to AS 23.30.005(f). The employee was present and represented by attorney Michael J. Jensen. The employer and insurer were represented by attorney Clay A. Young. The record closed at the conclusion of the hearing.

SUMMARY OF THE FACTS


A summary of the facts in this case through April 4, 1989, is contained the RBAD’s decision and order of April 24, 1989, and should be consulted for a better understanding of this decision and order.


At the hearing the employee called Duane Mayes, a rehabilitation counselor with Northern Rehabilitation Services, Inc., as a witness. Mayes explained that he was asked by the employee’s attorney on July 8, 1989, to talk with Venner, review his file and render a second rehabilitation evaluation report. A copy of this report dated July 11, 1989, was introduced into evidence.


In this report, Mayes noted that: 1) the physical requirements of working as a computer programmer do not jeopardize Venner's physical limitations as indicated by Dr. Voke; 2) the probability or possibility of the employee obtaining a position as a computer programmer upon successful completion of his 24-week course at Alaska Computer Institute (ACI) is doubtful because employers want people with associate and bachelor degree in the computer field, Venner does not have that background, and labor market surveys show that there few, if any, openings for computer programmers in Alaska; 3) the vocational training that the employee is receiving at ACI will qualify him to work only as a data entry operator (averaging $9.00 an hour), data processing clerk (averaging $6.96 an hour), data control clerk (averaging $7.53 an hour), or a computer specialist (averaging $8.88 an hour); the maximum Venner could expect to make at these jobs with experience is approximately $13.00 an hour; 4) because the employee had gross weekly earnings of $859.00
 when he was injured, which calculates into $22.47 an hour, he will suffer a wage loss of approximately $8.00 to $9.00 an hour if he was not employable as a computer programmer; and 5) because of Venner’s high gross weekly earnings at the time of injury, it is possible that 74 weeks of retraining would be necessary in his case.


Based on this information, Mayes testified the present computer program that the employee is engaged in will not return him to “suitable gainful employment” as that term is defined in former AS 23.30.265(28). Accordingly, it should be terminated and other possibilities considered.


At the hearing Venner stated he did not want to be in the computer programming plan because he has no real interest in or experience with computers, and he has trouble with typing and English. the employee was quite frank in stating that the main reason he is presently attending the ACI computer program is that he will forfeit his workers’ compensation benefit if he does not. Another reason he does not want to be in the program is that he could not support his family making on $5.00 an hour working at data input. He also testified his real occupational interest is in small engine repair, but he realizes he cannot work in that field because of the lifting restrictions placed on him by Dr. Voke.


Paul Sopchak, the vocational rehabilitation counselor who was initially assigned to Venner’s case in May of 1988, and who worked with him until December 19, 1988, when the computer training program was formulated, also testified at the hearing. He stated that even though Venner’s gross weekly earnings were thought to be $531.00, which calculated into $13.57 an hour, when the plan was devised, he still believes the plan is a good one to return him to “suitable gainful employment” pursuant to former AS 23.30.265(28). He said he worked with Venner constantly between May and December 1988, reviewed the considerable testing that had been done, considered the employee’s skills, interests and physical capacities and arrived at the computer training program accordingly. Sopchak stated he had reviewed Mayes; July 11, 1989, report, listened to his testimony and reviewed recent labor marked surveys, and he still believes the plan is appropriate. He remarked that Mayes had placed too much emphasis on the label “computer programmer.” He stated the ACI program would lead to entry level opportunities in the computer field such as those noted by Mayes, Sopchak’s research showed that, with some experience, the employee could likely earn $10.00 to $12.00 an hour and up. With specific reference to computer programmers, Sopchak testified his updated research showed a recent graduate of the ACI six-month program with no experience found employment as a programmer and earns approximately $13.50 an hour. In conclusion he stated that given Venner’s intelligence, experience and skills, he could do well in the computer field if he had the commitment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The sole question for us to decide is whether we should affirm the RBAD’s decision approving the computer training plan.


In this endeavor we must consider the language of AS 23.30.265(28) as it existed when the employee was injured. This provision defined “suitable gainful employment” to mean:

Employment that is reasonably attainable in light of an individual’s age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual’s gross weekly earnings as determined at the time of injury.


Having reviewed the facts presented to the RBAD and upon which she based her decision of April 24, 1989, Mayes’ report of July 11, 1989, ant the testimony of both Mayes and Sopchak at the hearing, we find the RBAD was correct in approving the plan in question for the following reasons.


With regard to the first requirement of former §265(28), that a plan should lead to “reasonably attainable” employment, we find the preponderance of evidence shows that ACI program will meet that goal. Both Mayes and Sopchak agreed that after Venner completes his present computer training course, he will not only be employable as a data entry operator, a data processing clerk, a data control clerk or a compute specialist, making between $7.00 and $9.00 per hour, but also there will most likely be jobs available to him at that time. Sopchak’s research also left him with impression that with experience, the employee could earn between $10.00 to $12.00 or more per hour at these jobs. While Mayes constantly asserted the ACI program would not qualify Venner to be a computer programmer, we find Mayes he takes too narrow of a view of the plan in this regard. As Sopchak stated, it was never the sole purpose of the plan to make the employee a “computer programmer”; the plan’s purpose was to train him in such as a way as to lead him into entry level opportunities in the computer field. Once this initial step was taken and experience obtained, then computer programming, as such, could become a possible career objective. Accordingly, we find that the plan will lead to work that is reasonably attainable.


Second, the evidence shows the plan fulfills the second requirement of former §265(28) because it “offers an opportunity to restore the individual as soon as possible to a remunerative occupation.” As noted previously, there is no real disagreement that upon completion of the ACI six-month computer training course, Venner will in all likelihood find work as a computer information input person earning approximately $8.00 to start with the possibility of earning up to $13.00 and more with experience. No evidence was offered indicating that a different plan could return the employee to a paying job any sooner. Even in Mayes’ view, retraining would need to be extended to at least 74 weeks instead of the 24 weeks contemplated in the plan.


Third, while Mayes made numerous general statements to the effect that because of Venner’s high test scores, skills and varied experience, he could be retrained to do almost anything he wanted to do  and earn far in excess of what was contemplated in the plan, Sopchak offered concrete evidence. According to Sopchak, after graduating from the ACI program and with experience, the employee could earn $13.00 an hour and possibly more. In addition, Sopchak testified that after reevaluating the work he had done between May and December 1988, the information contained in Mayes' second opinion report and his most recent labor market surveys, he still believed $13.00 an hour was as close a wage match as possible to that which Venner was earning a the time of injury.


Based on these facts, we conclude that the computer training plan approved by the RBAD is one which will restore the employee to “suitable gainful employment.” Accordingly, we affirm her decision of April 24, 1989. While we are aware Venner is concerned with disparity in what he might earn after finishing the plan and what he was making when he was injured, we wish to lessen that anxiety by pointing out that partial disability benefits as provided for in AS 23.30.190 and 200 were devised to make up for such a difference.

ORDER


The RBAD’s decision of April 24, 1989, is affirmed.


Dated at Anchorage, Alaska, this 23rd day of August, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

REM/fm/sno

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ralph E. Venner, employee/applicant; v. United Parcel service, employer; and Liberty Northwest Insurance Company, insurer/defendants; Case No. 8713192; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 23rd day of August, 1989.

Clerk

SNO

� The gross weekly earnings of $859.00 is based on the parties agreement. On April 24, 1989, the parties entered into a compromise and release agreement which stated in part:


In order to resolve all disputes between the parties with respect tot he compensation rate for temporary total disability, the parties have agreed that the compensation rate shall be adjusted retroactively to $485.00 per week. The employer will pay to the employee all back compensation owed as a result of this retroactive adjustment, plus pre-judgment interest, plus statutory attorneys fees, upon approval of this compromise and Release by the Alaska Workers’ compensation Board. In full consideration thereof, the employee agrees to accept this retroactive adjustment and payment, as well as payment of temporary disability in the future at this rate.





