ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska  99802‑5512

STEVEN L. PETERSON,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8815563



)
AWCB Decision No. 89-0263


v.
)



)
Filed with AWCB Fairbanks

CONTINENTAL VAN LINES,
)
September 27,1989



)


Employer,
)



)


and
)



)

AMERICAN INTERNATIONAL ADJ. CO.,
)



)


Petitioners.
)



)


  This appeal of the Reemployment Benefits Administrator's (RBA) decision was heard at Fairbanks, Alaska on August 29, 1989. The employee was represented by attorney Chancy Croft. Attorney Michael McConahy represented the defendants. The record closed at the end of the hearing.


The employee injured his shoulder working for the employer on July 22, 1988. He requested an eligibility evaluation for reemployment benefits under AS 23.30,041(c). A rehabilitation specialist was assigned as directed by the RBA. The rehabilitation specialist completed an eligibility evaluation report and recommended the RBA find the employee ineligible for reemployment benefits under AS 23.30.041(e). On June 19, 1989 the RBA found the employee "conditionally not eligible for reemployment benefits." Nevertheless, the RBA also directed the reemployment specialist to provide additional documentation. On July 28, 1989, based on the additional documentation, the employee was found eligible for reemployment benefits. We are now asked to decide whether the RBA abused his discretion in finding the employee eligible for reemployment benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041(c)-(d) provide:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. The administrator shall on a rotating and geographic basis, select a rehabilitation specialist . . . to perform this eligibility evaluation.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 19791." The Court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977). We have adopted these standards in our review of the RBA's decisions. Sullivan v. Gudenau and Co., AWCB No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989).


The petitioners assert the RBA does not have authority to determine compensability. Apparently, they dispute the compensability of this claim because they filed a Notice of Controversion. Similarly, the petitioners argue the employee is not eligible for benefits because he left his job “voluntarily" when he was terminated for failure to participate in alcohol detoxication counseling.


The petitioners had paid temporary total disability benefits from July 23, 1988 through February 3, 1989. On February 24, 1989 the employee's original treating physician Kurt Merkel, M.D., gave the employee an A.M.A. ratable impairment of eleven percent of the upper extremity or seven percent of the whole man for his Permanent Impairment of his shoulder. On March 10, 1989 the petitioner's paid the employee permanent partial disability benefits to reflect Dr. Merkel's rating. On May 3, 1989 the petitioners filed the Notice of Controversion covering medical treatment for any condition other than the employee's right shoulder. Although he stated the employee failed to participate in the alcohol treatment program, the employee's supervisor agrees the employee was injured at work and needed workers' compensation benefits (Rene' Breitkreutz letter to ESD Appeal Tribunal).


We have consistently concluded that to be eligible for reemployment benefits under section .041© and (d) there must be a compensable injury. Avessuk v. Arco Alaska, Inc., AWCB No. 890215 (August 18, 1989); Meza v. Alyeska Seafoods, Inc., AWCB No. 890207 (August 14, 1989). Nevertheless, when the compensability of an entire claim is not in dispute and when the employer continues to pay benefits the RBA is expected to proceed according to section .041. Avessuk at p.7, n.3.


In this case the entire claim is not in dispute. The petitioners have paid temporary total disability benefits and then permanent partial disability benefits in accordance with Dr. Merkel's impairment rating. Based on the law and facts described above, we find the RBA did not abuse his discretion in proceeding under section .041.


The petitioners argue the RBA abused his discretion because on June 19, 1989 the RBA "conditionally denied" the employee's request for reemployment benefits. Nevertheless, the RBA directed the rehabilitation specialist to provide additional information. Upon receipt of the information, he would review the file within 30 days. The petitioners argue that this ruling should have been appealed within ten days pursuant to section .041(d).


The employee argues the RBA did exactly as the employee desired; the RBA reserved his final decision until he received additional information and there was no reason to appeal until a final decision was reached. Moreover, the same incentive existed for the petitioners to appeal because the RBA's decision was "conditional" and could have been reversed after receipt of the additional information.


We find the RBA may reserve jurisdiction until he obtains the information necessary to reach a final decision. We find in this case the RBA issued a decision as required by section .041(d), based on the information available at the time. Nevertheless, in order to provide the parties with adequate due process, he properly exercised his discretion and reserved his final judgement until he had received the necessary additional information.


Finally, the petitioners argue the RBA does not have the authority to require the rehabilitation specialist to provide the requested additional information. Specifically, the petitioners argue that section .041(e)(2) requires the RBA to consider the employee's work experience in determining his transferrable skills. Additionally, the petitioners assert, the RBA has no authority to require a physician to approve any specific proposed job.


The RBA's June 19, 1989 letter to the employee reads, in part, as follows:

Mary Sweeney, the rehabilitation specialist, found that under section (e), no. 2 of AS 23.30.041 that there are jobs within your past work history that would be within your physical capacities.

Ms. Sweeney identifies the occupations of oiler, self‑employed logger, and equipment operator as occupations you held in the last ten years. Next, the specialist applies a "skills analysis" that considers: tractor‑trailer truck driver, log loader, yarder engineer, and heavy‑equipment operator.

Since the law is vague about "transferrable skills," and does not specifically address it, I have not been considering these jobs in determining your eligibility.

By copy of this letter, what I am asking Ms. Sweeney to do is:

1. Take a thorough work history (past 10 years) that results in determining the most accurate and representative occupations from the Selected Characteristics of the Dictionary of Occupational Titles that covers the years that you were not working for Continental Van Lines.

2. These titles with their descriptions and physical demands/characteristics need to be reviewed by a physician and a prediction made whether they are approved or not.

3. Next, for those titles that are approved, the specialist needs to determine if they exist in the "labor market" and whether they meet remunerative employability (60% of hourly wage).

I will review this file in 30 days or as soon as an addendum to this eligibility evaluation is submitted. Based an the documentation supplied I will notify you of your status.


Rehabilitation Specialist Mary Sweeney testified that when she considered the employee's "transferable skills", gained over his previous ten year employment history, she generally concluded he was capable of returning to work at jobs within his physical capabilities. When directed by the RBA not to consider his transferrable skills and to review only jobs within the employee's work experience, however, she recommended he be found eligible for reemployment benefits. Her recommendation was supported by the employee's new treating physician, George Vrablik, M.D., who predicted that each of the jobs described in the employee's work experience would require heavy work beyond the employee's physical capabilities.


As the RBA directed, Ms. Sweeney had submitted job descriptions of a logging‑tractor operator, oiler, scraper operator, chain saw operator, pulp piler and van driver. In each instance the employee commented that he thought each job required too much heavy work, and in each instance Dr. Vrablik did not approve the job proposal.


AS 23.30.041(e) provides:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .


Originally, Ms. Sweeney prepared an Eligibility Evaluation which stated, based on Dr. Merkel's original medical evaluation, the employee was released for sedentary, light and medium forms of work as defined by the Dictionary of Occupational Titles "Selected Characteristics of Occupations." Dr. Merkel had not determined whether the jobs the employee had performed over the past ten years were within the employee's physical capabilities,


We find section .041(e) is clear. A physician must predict whether the employee will have permanent physical capabilities that are less than the physical demands of the jobs the employee has held or received training for within the ten years before the injury.


No physician in this case has predicted the employee will be able to return to any job he previously held or received training for within the ten years before the injury. Accordingly, we conclude the RBA did not abuse his discretion in finding the employee eligible for reemployment benefits.

ORDER

The Reemployment Benefit Administrator's determination that the employee is eligible for reemployment benefits is affirmed.


DATED at Fairbanks, Alaska, this 27th day of September , 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven Peterson, employee/respondent; v. Continental Van Lines, employer; and AIAC, insurer/petitioners; Case No. 8815563; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 27th , day of September , 1989.
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