ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

ARNIE G. LINK,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8718443



)
AWCB Decision No. 89-0294


v.
)



)
Filed with AWCB Anchorage

SONIC CABLE TELEVISION OF ALASKA)
November 3, 1989



)


Employer,
)



)


and
)



)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on October 19, 1989. Employee was present and represented by attorney Joseph Kalamarides. Defendants were represented by attorney Robert McLaughlin. The record closed at the end of the hearing.

ISSUES

1. Is Employee's lateral epicondylitis compensable under former AS 23.30.190(a)(1)?


2. If Employee's condition is not compensable under former subsection 190(a)(1), is Employee entitled to $10,000 under former AS 23.30.190(a)(19)(B)?


3. Is Employee entitled to minimum statutory attorneys fees and legal costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on September 13, 1987, when a brake slipped on a cable reel. The cable was wrapped around his am. It slipped, pulled his right arm, and overextended his elbow. Employee's present treating physician, Robert Lipke, M.D., has diagnosed Employee's condition as lateral epicondylitis of the right elbow.


Employee is seeking permanent partial disability (PPD) benefits for his epicondylitis based on Dr. Lipke's opinion that the condition has caused a 15 percent impairment of the use of the right arm. Dr. Lipke testified:

[A]MA guideline [ratings] be rated generally speaking, on or loss of specific involvement affecting the upper extremity. have loss of range of motion at can be ‑‑ patients can loss of range of motion involving spinal serves The patient does not the elbow. The patient has pain about the elbow . . . . Therefore he has loss of function, secondary to pain.

(Lipke Dep. at 7).

On cross‑examination Dr. Lipke testified:

A. Now, when you're using the radial nerve involvement as the underpinning for the rating, . . . . 

A. Right.

Q. . . . .doesn’t there have to be some documentation that the radial nerve is involved.?

A. It's nearly impossible to document.

Q. Based upon Dr. Fu’s April '88 [EMG] findings though, would you agree that the radial nerve was not involved?

A. The studies show us that the radial nerve in this study is normal, yes.

(Id. at 12 ‑ 13).

On redirect, Dr. Lipke testified:

Q. If the studies show that the radial nerve is normal, does that in any way change your opinion about using the particular area of the guidelines on page 52?

A. I didn't say the radial nerve was normal . . . .

. . . .

A. The radial nerve may or may not be normal on the study. The separate [EMG] studies for determination of the function of the radial nerve may show whether or not there is nerve ‑‑ whether or not we've demonstrated that the conduction is measured on the radial nerve is normal. It means that there is not an operative indication to release the nerve.

(Id. 13 ‑ 14).

On re‑cross, Dr. Lipke testified:

Q. Doctor, when you're rating under the AMA guides, as you have in this case, you have to essentially attach the pain to a peripheral nerve, don't you?

A. Yes.

Q. So, there has to be some evidence that a peripheral nerve is involved, and then you can base the pain on that peripheral nerve involved in this; is that a fair characterization?

A. Yes . . . .

Q. They said that as far as what is causing Mr. Link's problem, the muscle is more blameworthy than the nerve?

A. I think so. I think that he has lateral epicondylitis which is a muscle problem more than a nerve. We were unable to demonstrate, as you have pointed out, that the nerve itself was injured to the point that it would require surgical dealings, yes.

Q. Were you able to document that the nerve was involved at all?

A. No.

Q. But you still feel comfortable using that page 52?

A. Only moderately so . . . . there are some problems with that as using that theory to rate him. It's impossible to rate dysfunction based on pain without loss of range of motion or documented evidence of peripheral nerve involvement and I think that is the problem with this case.

(Id. at 17 ‑20).


Dr. Fu's report, to which Dr. Lipke referred, states in part:

The findings today showed that the right median and right radial NCV's were essentially normal. A limited EMG of the right forearm showed normal EMG findings.

In summary, the findings today . . . is of a chronic lateral epicondlyar problem. No nerve entrapment. There is no neuropathic involvement.

(Fu April 20, 1988 letter).


Employee was evaluated by Michael James, M.D., at Defendants' request. He interpreted Dr. Fu's EMG studies of the radial nerve as normal.
 (James Dep. at 10). Regarding Employee's permanent impairment Dr. James testified:

Q. And, based upon your examination of Mr. Link, what was his rating of the right upper extremity under the AMA Guides?

A. Zero. AMA Guidelines are based upon objective physical findings. For example, impairment of range of motion, subset of impairment of strength; unfortunately, there's nothing in the guidelines which you can attribute to things like pain.

I think he probably warrants something, but the way AMA Guidelines are, they certainly ‑‑ using those AMA Guidelines, I don't think he has a rateable injury.

Q. If you find an underlying nerve dysfunction ‑‑

A. Right.

Q. ‑‑ then you can attribute some pain to that nerve dysfunction and rate the condition?

A. Yeah.

Q. But in this case there was no nerve dysfunction related to his elbow condition ‑‑

A. I don't believe so.

Q. Your opinion that his rating, under the AMA Guides, was zero, do you hold that opinion to a reasonable degree of medical certainty?

A. Using these guidelines, I believe it probably is. I wish it weren't, but ‑‑ I was kind of sad for him, but that's, unfortunately, what it is.

(James Dep. at 10 ‑ 11).

Dr. James also testified:

Q. Doctor would you agree that with Mr. Link he does have an impairment ‑‑

A. I do. He's got chronic epicondylitis.

Q. ‑‑ and that that impairment isn't provided for under the AMA Guidelines?

A. That's right.

Q. So you have to refer to some other method to rate him fairly for his impairment?

A. Right.

Q. If we were bound to use the AMA Guidelines for body parts and body functions that are provided for in the AMA Guides and to accept the rating one gets under the AMA Guides, isn't Mr. Link's rating, then, zero?

A. Zero, yeah.

(Id. 18 ‑ 19).


Dr. James also testified that Employee has inflamed the anchoring point of the muscle into the bone. (Id. at 7). Dr. James believes the injury impairs the function of the arm. (Id. at 13). If Dr. James were to rate Employee’s emotional experience and "some other things," he would rate his arm as ten percent impaired due to the injury. (Id. at 14).


Dr. Voke also examined Employee. He reported that, considering Employee's range of motion and the AMA guides, his impairment rating would be zero. Dr. Voke specifically stated that Employee has a full range of motion, no neurologic deficit, and no atrophy. Dr. Voke would have rated Employee at ten percent disabled due to chronic irritation, decreased grip, and discomfort. (Voke November 21, 1988 report).


Employee tried to return to light‑duty work after his injury. However, his symptoms prevented him from performing the tasks assigned. Dr. Lipke recommended that Employee be retrained for some other type of work. Employer provided vocational rehabilitation assistance. Employee was provided formal training in computer repair as well as on‑the‑job training. He is presently employed by the U.S. Army Corp of Engineers, but he earns substantially less than he earned at the time of injury.


Employee contends that, based on Dr. Lipke's testimony, his injury caused a 15 percent impairment as rated under the American Medical Association Guides to the Evaluation of Permanent, second edition (1984) (AMA guides). Therefore, he should be compensated accordingly under AS 23.30.190(a)(1).


Alternately, he argues that if Dr. Lipke's rating is not in accordance with the AMA guides, then his condition cannot be rated under the AMA Guides. Therefore, under 8 AAC 45.122(a) the American Academy of Orthopedic Surgeons Manual for Evaluation Permanent Impairments, first edition (1965), or some other medical standard must be used to determine his impairment for purposes of calculating his benefits under As 23.30.190(a)(1).


As a final alternate argument, Employee contends if his rating is zero under the AMA guides, and under 8 AAC 45.122(b) he is not eligible to be rated under other medical standards, then we should apply AS 23.30.190(a)(19)(B) and award him $10,000.00.


Defendants contend Employee's condition is ratable under the AMA guides, and the rating is zero. Therefore, under 8 AAC 45.122(b) no other medical standard may be applied. Accordingly, he is not entitled to benefits under AS 23.30.190(a)(1). Defendants do not dispute Employee's claim that benefits should be awarded under AS 23.30.190(a)(19)(B) if no benefits are due under subsection (a)(1).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee’s injury AS 23.30.190(a)(1) provided:

In case of disability partial in character but permanent in quality the compensation is 80 percent of the injured employee's spendable weekly wages in addition to compensation for temporary total disability . and shall be paid to the employee as follows: (1) arm lost, 280 weeks compensation, not to exceed $59,000; . . . .

Former AS 23.30.095(j) required;

The board shall adopt and use a schedule for determining the existence and degree of permanent impairment consistent with the American Medical Association Guide to the Evaluation of Permanent Impairment.

Accordingly, we adopted 8 AAC 45.122 which states:

(a) Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, second edition (1984), unless 
the permanent impairment cannot, in the provider's opinion, be determined under the AMA guides. If not determinable under the AMA guides, then the impairment rating must be based on American Academy of Orthopedic surgeons Manual for Evaluation Permanent Physical Impairment, first edition (1965), unless the impairment cannot be determined under the AAOS manual. If not determinable under the AAOS manual, then the permanent impairment must be based on generally accepted medical standards for determining impairment, and these standards must be specified in the report.

(b) A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the AAOS manual or other medical standards.

Former AS 23.30.190(a)(19) provided:

(19) in addition to other allowable compensation, the board shall award proper and equitable compensation up to $10,000 for

(A) . . . .

(B) partial, or total loss of or loss of use of a part or function of the body not otherwise provided for under this section.


For over 25 years we have determined PPD benefits for a "scheduled injury" under AS 23.30.190(a)(l)‑(12) based on the degree of impairment. Cesar v. Alaska Workman’s Compensation Board, 383 P.2d 805 (Alaska 1963). Although the benefit formula changed in Providence Washington Ins. Co. v. Grant, 693 P.2d 872 (Alaska 1985), the court again affirmed the use of the impairment rating to compute the benefit due. in Grant, 693 P.2d 876, the court stated:

An employee is not required to show loss of earning capacity resulting from a scheduled disability. . . . This . . . is the result of a legislative judgment that when a scheduled injury occurs there is usually a corresponding loss of earning capacity [footnote omitted], and that the objectives behind the workers' Compensation Act are achieved more efficiently if the employee is not required to show this loss of earning capacity. . . .


We conclude that PPD benefits under AS 23.30.190(a)(1) must be based on the impairment rating, if any, and the impairment rating must be in accordance with the AMA guides "unless the permanent impairment cannot be determined under the AMA guides." 8 AAC 45.122(a). We must read subsection 122(a) together with 8 AAC 45.122(b) which states: "A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the AAOS or other medical standards."


Although Dr. Lipke initially stated Employee had a 15 percent impairment rating using the AMA guides, we find he finally conceded at the conclusion of the deposition that his rating was inconsistent with the AMA guides. We also find Dr. James testified that Employee could be rated under the AMA guides, but the rating would be zero. We conclude that under AS 23.30.095 and 8 AAC 45.122, Employee is not entitled to PPD benefits under AS


Even if we found Dr. Lipke's testimony to be inconclusive and doubtful, and even if we resolved that doubt in Employee's favor, we would still rely upon Dr. Voke's report, Dr. James' testimony, Dr. Fu's interpretation of the EMG test results, and our own interpretation of the AMA guides to conclude that Employee is not entitled to PPD benefits under subsection 190(a)(1). See Morrison v. Afognak Logging, Inc., 768 P.2d 1139 (Alaska 1989).


It is undisputed that Employee does act have an abnormal range of motion as a result of his injury. Therefore, his impairment rating would be zero under the AMA guides for abnormal motion. AMA guides at 15 ‑ 17. Dr. Fu read the EMG studies for the radial nerve as normal. (Fu April 20, 1988, letter). Dr. James also agreed that there no damage to the radial nerve as a result of Employee's injury. (James Dep. at 10). Because the injury did not damage the nerve, the rating under the AMA guides would be zero. AMA guides at 69 ‑ 79. Although Employee experiences pain, that is rated under the AMA guides in connection with an arm injury only if the pain is the result of impairment to a nerve. AMA guides at 73.


However, Drs. Voke, James and Lipke all agree that Employee has lost part of the use or function of his arm. Because of his injury, he can no longer be employed in the position he held at the time of injury. Because AS 23.30.190(a)(1) does not provide for the loss of the use of the function of Employee's arm, we conclude that he is entitled to compensation under AS 23.30.190(a)(19)(B). Under subsection 190(a)(19)(B), we can award "proper and equitable" compensation of up to $10,000. Considering the fact that Employee is unable to perform his usual occupation and will suffer a substantial loss of income due to his injury, we conclude he is entitled to the $10,000 maximum. If we were not limited by subsection 190(a)(19)(B), we would find "proper and equitable compensation" to be greater than $10,000.


Employee requested statutory minimum attorney's fees and legal costs for deposition. The statement of costs documents charges of $550.00 for Dr. Lipke's deposition and $32.85 for Dr. James' deposition.
 Defendants did not object to the costs or fees requested. We find we can award costs and fees in this case under As 23.30.145. We award fees of $1,150 and legal costs of $582.85 to be paid by Defendants.

ORDER

1. Employee's request for benefits under AS 23.30.190(a)‑ (1) is denied and dismissed.


2. Defendants shall pay Employee proper and equitable compensation under AS 23.30.190(a)(19)(B) of $10,000.


3. Defendants shall pay Employee's attorney statutory minimum attorney's fees of $1,150 and legal costs of $582.85.


DATED at Anchorage, Alaska this 3rd day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ John H. Creed
John H. Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Arnie G. Link, employee/applicant, v. Sonic Cable TV of Alaska, employer, and Alaska National Insurance Company, insurer/defendants; Case No. 8718443; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of November , 1989.

Clerk

SNO

� Employee does have evidence of abnormal nerve conduction, but not of the radial nerve. The abnormal nerve conduction is the result of peripheral neuropathy, a condition which is not related to his on�the�job injury. (James Dep. at 8 � 9).





� These costs were erroneously totaled on the statement as $582.50. The correct amount is $582.85.








