ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska "802‑5512

JOSEPH R. GAGNON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8725471



)
AWCB Decision No. 90-0143


v.
)



)
Filed with AWCB Fairbanks


Employer,
)
June 22, 1990



)


and
)



)

PROVIDENCE WASHINGTON,
)



)


Insurer,
)


Defendants.
)



)


We held a hearing for the employer's petition to continue and its petition to dismiss, and for the employee's claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, penalties, interest, vocational rehabilitation benefits, an attorney's fee, and costs in Fairbanks, Alaska on June 19, 1990.  Paralegal Peter Stepovich represented the applicant employee, and attorney Michael McConahy represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.

ISSUES
1. Should we continue this hearing under 8 AAC 45.074(a)?

2. Should we modify our decision and order AWCB No. 89‑0332 of December 11, 1989 under AS 23.30.130 to dismiss the employee's claim?

3. Is the employee entitled to TPD benefits under AS 23.30.200 from January 28, 1990 through February 2, 1990, and from March 1, 1990 continuing?

4. Is the employee entitled to TTD benefits under AS 23.30.185 from February 6, 1990 through February 28, 1990?

5. Is the employee entitled to a penalty under AS 23.30.155(e)?

6. Is the employee entitled to interest?

7. Is the employee entitled to additional vocational rehabilitation benefits under AS 23.30.041?

8. Is the employee entitled to an attorney's fee and legal costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee injured his back trying to break up a bar fight while bartending for the employer on December 22, 1987.  The employer provided workers' compensation benefits, but a dispute eventually arose over whether or not the employee had returned to suitable gainful employment when he returned to half‑time work as a bartender.  We held a hearing on the dispute and issued a decision an December 11, 1989, in which we awarded continuing TPD benefits but ordered the employee to either enter a work‑hardening program to enable him to work more than half‑time in his old profession or to undergo vocational rehabilitation for a new career.  We incorporate the summary of the evidence from that decision here by reference.


On January 4, 1990 the employer appealed our decision and order to the Fourth Judicial District Alaska Superior Court.  On January 11, 1990 Edwin Lindig, M.D., the employee's treating physician approved a work‑hardening program in the physical therapy department of the Fairbanks Clinic.


On February 5, 1990 the employee was arrested and incarcerated for selling cocaine to an undercover confidential informant of the police.  The first sale occurred on December 29, 1989.  A police search of his apartment yielded approximately 1.3 pounds of cocaine, valued at approximately $59,300, and $58,400 in cash.  It also revealed documentation that the employee earned $4,800 in 1989 at his half‑time bartending job at the Arctic Bar.  On February 16, 1990 the employer filed a Notice of Controversion dated February 7, 1990, terminating compensation, indicating that the employee was no longer cooperating with his work‑hardening vocational rehabilitation program and that he might have returned to gainful employment.


On March 1, 1990 the employee was released on $50,000 bond posted by the owner of the Arctic Bar, Vern Johnson.  Mr. Johnson and the employee's attorney (in this case as well as the criminal case) told the court that the employee worked as a janitor.  On March 15, 1990 the employee filed an Application for Adjustment of Claim requesting the reinstatement of all benefits, and requesting TTD benefits while he was incarcerated and unable to work.  On March 21, 1990 the employer filed a petition to modify our December 11, 1989 decision in order to terminate the employee's benefits for fraud and for having returned to remunerative (albeit illegal) employment without revealing it to the employer or the Board.


On April 12, 1990 the employee responded to a set of interrogatories and a set of requests for admission from the employer.  The employee answered most questions by claiming protection from self‑incrimination under the Fifth Amendment to the U.S. Constitution, refusing to answer even questions unrelated to his criminal case.  The employer served another set of interrogatories on March 21, 1990, but the employee has failed to respond to these.  On May 18, 1990 the employee was convicted on three counts related to cocaine possession and sale.  The court set sentencing for July 24, 1990.


On June 8, 1990 the employee objected to a newspaper article concerning the employee's arrest and numerous procedural documents from the criminal court file, demanding that they be excluded from the record.  He demanded cross‑examination of the authors of all these documents, and asserted that they are irrelevant and prejudicial and should be excluded under Alaska Evidence Rules 402 and 403 in any event.


The employer arranged the deposition of the employee for June 14, 1990 by a letter dated June 7, 1990.  The employee's attorney left a message for the employer that he was working on a case in Kotzebue, but expected the case to settle.  Nevertheless, neither the employee nor his counsel appeared for the deposition.  At the hearing the employee's paralegal representative indicated that the message his office attempted to convey was that they would be unlikely to be able to attend.  The employer's counsel filed an affidavit dated June 15, 1990, indicating that the Attorney General's office refused to release the records from the police report pursuant to 13 AAC 15.288 until the employee is sentenced and the matter is closed.


The employer argued that the employee has failed to comply with the Alaska Rules of Civil Procedure 37(d).  It argued that the employee is making himself unavailable until his sentencing is complete, and by asserting a federal constitutional right has effectively "removed himself from the state" (at least from the state's jurisdiction).  It contended that irreparable harm will result if it should be forced to go on with the hearing without the police record and without a reasonable opportunity to depose the employee, and requested that we continue this case under 8 AAC 45.074(a)(2)(4) & (5), until at least one month after the employee's sentence hearing on July 24, 1990.


The employee argued that the employee was entitled to proceed with his hearing because we did not have good cause to continue the hearing.  He felt the criminal matters were irrelevant to his claim for workers' compensation benefits and he was willing to testify freely about relevant matters.  He argued that his attorney attempted to cancel his deposition, but that there had been a miscommunication.  His attorney had been out of town and his paralegal representative felt incompetent to handle the matter.


We stopped the parties from presenting additional evidence or argument, granted a continuance under AS 23.30.074(a), and closed the hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Continuance


8 AAC 45.074(a) provides:

Continuances, postponements, cancellations or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation or change.  Good cause exists only when


(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible;


(2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


(3) a party or representative becomes ill;


(4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


(5) irreparable harm will result from a failure to grant the requested continuance, or


(6) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1).


Although the employer made some imaginative arguments about the employee's unavailability to be a witness because of lack of cooperation, his unavailability because of unavoidable criminal difficulties, and his absence from the state (the state's jurisdiction), we cannot find that the employee is actually unavailable within the plain meaning of 8 AAC 45.074(a).


The employer also argued that it would suffer irreparable harm if it is forced to go to hearing while the criminal prosecution evidence is unobtainable and the employee can shelter his drug trade earnings from discovery under the Fifth Amendment during his criminal prosecution.  The employee counters that the criminal evidence is simply irrelevant.


It appears that the underlying disputes in this entire claim are whether or not the employee had earnings in the drug trade during the period for which the employee received compensation benefits and whether or not these earnings would affect his entitlement to benefits.  The employer's objection to criminal evidence is essentially a request for us to rule against the employer's petition for modification before it has had an opportunity to argue its case.  The employer's petition to modify is a case of first impression and we will decline to rule on it without considering the full argument and the evidence relevant to that argument.


We find that the employee has been reluctant to cooperate with discovery, and that the employer has been unable to obtain all the relevant and necessary evidence from the authorities as yet.  We find that the employer would suffer irreparable harm if required to proceed immediately, and we conclude that the hearing should be continued for good cause under 8 AAC 45.074(a)(5).

II. Objection to Evidence: Demand for Cross‑Examination


8 AAC 45.120(f) ‑ (h) provides;


(f) Any document including a compensation report, controversion  notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing [statement of readiness to proceed], petition, answer or a pre‑hearing summary, which is served upon the parties, accompanied by proof of service, and which is in the board's possession 20 or more days before hearing, may be relied upon by the board in reaching a decision unless a written request for an opportunity to cross‑examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross‑examination in this paragraph does not apply to medical reports filed in accordance with 8 AAC 45.052; cross‑examination requests for the author of medical reports must be made in accordance with 8 AAC 45.052.


(g) A request for cross‑examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross‑examination is being requested.


(h) If a request is filed in accordance with (f) of this section, an opportunity for cross‑examination will be provided unless the request is withdrawn or the board determines that under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.


Alaska Rules of Evidence, Rule 803, Hearsay Exceptions, provides, in part:

(8) Public Records and Reports.  (a) To the extent not otherwise provided in (b) of this subdivision, records, reports, statements, or date compilations in any form of a public office or agency setting forth its regularly conducted and regularly recorded activities, or matters observed pursuant to duty imposed by law and as to which there was a duty to report, or factual findings resulting from an investigation made pursuant to authority granted by law.


(b) The following are not within this exception to the hearsay rule: (I) investigative reports by police and other law enforcement personnel; (ii) investigative reports prepared by or for a government, a public office or an agency when offered by it in a case in which it is a party; (iii) factual findings offered by the state in criminal cases; (iv) factual findings resulting from special investigation of a particular complaint, case, or incident; (v) any matter as to which the sources of information or other circumstances indicate lack of trustworthiness.  Any writing admissible under this subdivision shall be received only if the party offering such writing has delivered a copy of it or so much thereof as may relate to the controversy, to each adverse party a reasonable time before the trial, unless the court finds that such adverse party has not been unfairly surprised by the failure to deliver such copy.


The employee objected to a newspaper article and a number of criminal court file documents under 8 AAC 45.120(f) ‑ (h).  The newspaper article fits within no hearsay exception and must be excluded from evidence until the employee is given the opportunity to cross‑examine the author.


The criminal case documents are public records, setting forth regularly conducted and regularly recorded activities.  They are procedural documents and not investigatory reports or factual findings offered by the prosecution.  We conclude that the criminal records in dispute fit within the public records hearsay exception, and we conclude that they are not inadmissable under 8 AAC 45.120(f) ‑ (h).

III. Objection to Evidence under ARCP 402 and 403


ARCP 402 and 403 provide:


Rule 402.  Relevant Evidence Admissible‑Exceptions‑Irrelevant Evidence Inadmissible.


All relevant evidence is admissible, except as otherwise provided by the Constitution of the Untied States or of this state, by enactments of the Alaska Legislature, by these rules, or by other rules adopted by the Alaska Supreme Court.  Evidence which is not relevant is not admissible.


Rule 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time.


Although relevant, evidence may be excluded if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.


The employee objects to the admission of the documents discussed above on the basis of these two provisions of the Alaska Rules of Civil Procedure (ARCP).  Although our proceedings are not governed by the ARCP, their underlying rationale can provide valuable guidance in the conduct of our hearings.  We will consider the employee's argument.


He argues that the documents relate to criminal matters which are irrelevant to entitlement to workers' compensation benefits, and therefore should be excluded under Rule 402.  As noted above, the impact of illicit earnings on entitlement to workers' compensation is the heart of the employer's argument.  Accordingly, evidence related to criminal activity generating illicit income is clearly relevant.


The employee also objects that these documents should be excluded because their probative value is outweighed by danger of unfair prejudice.  Although the probative value of these documents is not great, we note that the employee has been (understandably) uncooperative with discovery.  Because earnings from illegal activity would be an essential fact to be established for the employer's case, evidence concerning that activity can hardly be considered prejudicial just because it relates to a criminal act.  We find nothing outrageous, unfairly prejudicial or unreliable about the documents in question.  We conclude that neither Rule 402 nor Rule 403 require the exclusion of these documents.

IV. Sanctions


Our regulations at 8 AAC 45.054(a) specifically provide that discovery by oral or written deposition in our claims will be governed by the ARCP.  In the hearing and in its brief the employer raised ARCP 37(d) regarding the employee's failure to attend his own deposition.


ARCP 37(d) provides, in part:


(d)Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection.  If a party . . . fails (1) to appear before the officer who is to take the deposition, after being served with a proper notice, or (2) to serve answers or objections to interrogatories submitted under Rule 33, after proper service of the interrogatories, or (3) to serve a written response to a request for inspection submitted under Rule 34, after proper service of the request, the court in which the action is pending on motion may make such orders in regard to the failure as are just, and among others it may take any action authorizing under paragraphs (a),(B), and © of subdivision (b)(2) of this rule.  In lieu of any order or in addition thereto, the court shall require the party failing to act or the attorney advising him or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.


The failure to act described in this subsection may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has applied for a protective order as provided by Rule 26(c).


ARCP 37(b)(2) provides, in part:

Sanctions By Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery, including an order made under subdivision (a) of this rule or Rule 35, the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:


(A) An order that the matters regarding which the order was made or any other designated facts shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order;


(B) An order refusing to allow the disobedient party to support or oppose designated claim or defenses, or prohibiting him from introducing designated matters in evidence;


(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgement by default against the disobedient party;


The record reflects that the employee failed to attend a duly‑noticed deposition.  Although we have the authority to apply these provisions on our own motion, we note that the employer did not request sanctions.  We also note that the employee claims to have attempted to cancel the deposition.  Considering those two factors, we will decline to impose any of these sanctions.

V. Jurisdiction of the Issues on Appeal


In a case involving an appeal of a workers' compensation decision the Alaska Supreme Court in Fishback & Moore of Alaska, Inc. v. Lynn, 407 P.2d 174, 177 (Alaska 1965) stated:

It is the general rule that when an order of an administrative agency is appealed to a court, the agency's power and authority in relation to the matter is suspended as to questions raised by the appeal.  The rule is based on common sense.  If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court's jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.

(Citations omitted).


On our own motion we note that the modification of our decision requested in the employer's first petition would bear on issues now on appeal to the Superior Court.  In accord with the Fishback decision we find that we may lack jurisdiction on the issues raised in that petition unless the court stays its proceedings to remand jurisdiction of those issues to us.

VI. Hearing Date


Under our authority at 8 AAC 45.070(a) we gave the parties the opportunity to stipulate to a hearing date at least 30 days after July 24, 1990, the date of criminal sentencing for the employee.  If the parties cannot stipulate to a date within seven days of our June 19, 1990 hearing, we will set a hearing date on our own motion.

ORDER
1. The employer's petition for a continuance is granted under 8 AAC 45.074(a)(5).

2. The employee's June 8, 1990 objection to certain documentary evidence is denied and overruled.

3. The parties may stipulate to a new hearing date until June 26, 1990.


DATED at Fairbanks, Alaska, this 22nd day of June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson

Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph Gagnon, employee/applicant; v. Cottage Bar, employer; and Providence Washington Insurance, insurer/defendants; Case No. 8725471; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 22nd day of June, 1990.

Clerk

SNO

